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This  dissertation  offers  some  arguments  for  amending  both 

the  theory  underlying  and  the  practice  associated  with  the 

duty  of  beneficence.   It  develops  a  principle  of  cooperative 

beneficence  for  evaluating  the  current  macroallocation  of 

health  care  in  the  United  States.    The  first  argument  is 

historical.   It  argues  that  both  Immanuel  Kant's  and  John 

Stuart   Mill's   moral   theories   support   a   principle   of 

beneficence  that  justifies  enforcing  plans  to  help  the  needy. 

This   principle   of   beneficence   requires   individuals   to 

cooperate  in  such  plans.  The  second  argument  further  develops 

this  duty  to  cooperate  in  institutional  relief  efforts  by 

distinguishing  it  from  acts  of  supererogation,  which  are 

praiseworthy  but  not  universally  required.   Using  R.M.  Hare's 

two- level  theory  of  moral  thinking,  the  dissertation  argues 

for  a  principle  of  cooperative  beneficence  that  we  can 


reasonably  require  everybody  to  follow.  This  principle 
requires  individuals  to  cooperate  to  help  the  needy  by 
fulfilling  some  well-defined  equitable  role  toward  that  end. 
The  third  argument  responds  to  the  charge  that  a  duty  to  help 
the  needy  is  too  demanding,  and  so  not  a  viable  requirement  of 
morality.  This  criticism  is  mistaken  since  it  conflates  what 
a  single  individual  can  do  with  what  only  a  collective  effort 
can  do.  The  duty  to  help  the  needy  belongs  to  a  class  of 
duties  that  requires  collective  efforts  to  fulfill  them. 
Thus,  one's  duty  to  help  the  needy  does  not  require  endless 
giving,  but  fulfilling  one's  role  as  the  principle  of 
cooperative  beneficence  prescribes.  The  fourth  argument  aims 
to  justify  legally  enforcing  this  principle  using  as  an 
example  legislating  a  universal  health- care  program  for 
helping  the  medically  needy  (the  medically  uninsured) . 
Enforcement  is  both  necessary  and  effective  for  compelling 
individuals  to  discharge  their  duty  and  for  overcoming  the 
free-rider  problem.  Finally,  the  dissertation  uses  this 
principle  of  cooperative  beneficence  to  outline  some  ethical 
criteria  for  evaluating  three  current  health- care  reform 
strategies:  a  market  reform  strategy,  a  single-payer,  Canadian 
style  strategy,  and  a  single-payer,  American  style  strategy. 
It  suggests  that  the  single-payer,  American  style  strategy 
best  meets  these  ethical  criteria  and  similar  strategies  are 
worthy  of  further  consideration. 


CHAPTER  1 
INTRODUCTION 


We  are  discussing  no  small  matter, 
but  how  we  ought  to  live. 

Socrates  in  Plato's  Republic 

The  problem  of  providing  satisfactory  medical  service  to 
all  people  of  the  United  States  at  costs  which  they  can 
meet  is  a  pressing  one.  At  the  present  time,  many 
persons  do  not  receive  service  which  is  adequate  either 
in  quantity  or  quality,  and  the  costs  of  service  are 
inequably  distributed.  The  result  is  a  tremendous  amount 
of  preventable  physical  pain  and  mental  anguish,  needless 
deaths,  economic  inefficiency,  and  social  waste. 
Furthermore,  these  conditions  are  .  .  .  largely 
unnecessary.  The  United  States  has  the  economic 
resources,  the  organizing  ability,  and  the  technical 
experience  to  solve  this  problem.  (Committee  on  the  Costs 
of  Medical  Care,  1932:  2) 

This  1932  summary  of  the  first  comprehensive  study  of  the 

United   States   health- care   delivery   system   is   entirely 

applicable  today- -over  60  years  later.   Thus  it  reveals  the 

long  struggle  that  the  United  States  has  faced  trying  to  meet 

the  health- care  needs  of  its  population.    In  those  sixty 

years,   numerous  attempts  have  been  made  to  address  this 

problem  of  access  to  health  care  (Jonas,  154ff )  .    In  fact 

those  1932  findings  stimulated  serious  consideration  for 

national  health  insurance  (NHI) .   NHI  was  to  be  incorporated 

into  the  Social  Security  Act  of  1935.    However,  President 

Franklin  Roosevelt  decided  against  it  out  of  fear  that  it 

might  jeopardize  passage  of  the  Social  Security  Act  (Brown, 

1 


2 

1984).   Still,  in  1938  and  again  in  1943,  Senator  Robert  F. 

Wagner,   Sr.   of   New   York   introduced   major   health-care 

legislation;   but   neither  bill   got  very  far.    On  both 

occasions,  opponents  to  NHI  legislation  (e.g.,  the  American 

Medical   Association   [AMA]  )   "vigor [ously]   attacked"   the 

proposals  (Jonas,  154).   Legislation  was  introduced  again  in 

1949.     Harry   Truman,   reelected  president   and   enjoying 

Democratic  majorities   in  both  houses  of  Congress,   made 

national  health  insurance  a  major  goal  of  his  administration. 

Yet  the  pharmaceutical  industry,  the  insurance  industry,  and 

the  AMA  "mounted  a  furious  [and  successful]  attack  on  the 

plan"  (154)  .  After  Truman  withdrew  his  support  for  NHI,  a  new 

campaign  began  that  eventually  led  to  the  1965  passage  of 

Medicare- -a   universal   health   insurance   program   for   the 

elderly- -and  Medicaid- -a  health-care  assistance  program  for 

welfare  recipients.   It  had  become  apparent,  writes  Richard 

Brown, 

that  private  health  insurance  would  not  meet  the  needs  of 
the  poorly  paid,  nonunionized  working  population  or  their 
families,  or  those  who  were  very  poor  and  unable  to  work- 
-  single  parent  households  with  very  young  children,  the 
blind  and  disabled,  and  the  aged.  (1984:  53) 

But  Medicare  and  Medicaid  were  only  "band-aids"  for  the  old 
and  the  poor  (Brown,  19  84)  .  By  the  end  of  the  '60s,  problems 
of  access  and  health- care  cost  inflation  soon  returned.  Those 
problems  stimulated  many  proposals  in  the  '70s  and  '80s  to 
reform  the  health- care  system,  but  with  no  success. 


3 
Today  the  United  States  still  faces  a  crisis  in  health- 
care delivery  and  continues  to  debate  what,  if  any, 
comprehensive  legislation  should  be  adopted.  It  is  common  now 
to  cite  that  almost  40  million  people  have  no  health 
insurance,  that  over  50  million  are  underinsured,  and  that 
annual  health- care  costs  will  soon  consume  17%  of  the 
country's  Gross  Domestic  Product,  or  over  one  trillion 
dollars . 

As  in  past  debates  over  health- care  reform,  the  current 
debate  includes  in  part  a  perennial  moral  question:  Is  access 
to  health  care  a  right  or  a  privilege  (i.e.,  a  favor,  a 
service)?^  In  other  words,  Is  access  to  health  care  something 
that  society  ought  to  guarantee,  even  if  that  requires 
government  coercion?  Or,  Is  access  to  health  care  only  a 
praiseworthy  ideal,  and  not  an  enforceable  requirement?  For 
rights  advocates,  invoking  individual  rights  to  health  care  is 
an  essential  step  for  justifying  comprehensive  health- care 
legislation,  since  rights  language  has  traditionally  expressed 
the  demand  for  governmental  action,  i.e.,  protection  of  the 
individual  right.  For  opponents  of  rights  to  health  care, 
however,  denying  an  individual  right  to  health  care  is  an 


^I  understand  that  for  many  people  this  question  is  a 
legal  or  a  political  one  as  well  (or  even  entirely) .  But  to 
limit  the  scope  of  discussion,  I  am  understanding  it  as  a 
moral  one '. 
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essential  step  for  preserving  freedom  in  the  distribution  of 
health  care,  especially  economic  freedom.^ 

Let  us  call  the  strategy  that  attempts  to  establish  a 
universal  right  to  health  care  a  "Rights  Approach"  to  the 
macroallocation  of  health  care.  According  to  this  approach, 
individuals  have  a  positive  right  to  health  care  and  the 
government  is  justified  in  enforcing  that  right  by  enacting 
the  appropriate  legislation.  Let  us  call  the  strategy  that 
claims  health  care  is  not  a  right  a  "Charity  Approach"  to  the 
macroallocation  of  health  care.  According  to  this  approach, 
individuals  do  not  have  a  right  to  health  care,  and  thus  the 
government  is  never  permitted  to  force  anyone  by  law  to 
participate  in  health-care  planning.  Health-care  planning 
must  depend  on  the  voluntary  associations  of  charitable 
persons.  (More  details  about  these  approaches  will  be  given  in 
the  next  chapter.) 

Interestingly,  the  1983  President's  Commission,  Securing 
Access  to  Health  Care,  decided  to  avoid  answering  the  question 
whether  health  care  is  a  right.  Instead,  the  report  tries  "to 
provide  an  [ethical]  framework  within  which  debates  about 
health-care  policy  might  take  place;"  a  framework  that  is 
neutral  with  respect  to  whether  health  care  is  a  right  (3)  . 
It  concluded  that  "society  has  a  moral  obligation  to  ensure 


^For  purposes  of  narrowing  the  discussion,  I  am  assuming 
that  a  debate  with  regard  to  universal  access  to  health  care 
can  be  decided  independently  of  (and  is  prior  to)  settling  the 
question  bf  "how  much"  access  is  required. 
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that  everyone  has  access  to  adequate  care"  (22)  .  The 
Commission  did  not  believe  that  establishing  a  moral  right  to 
health  care  was  "necessary  as  a  foundation  for  appropriate 
governmental  action  to  secure  adequate  health  care  for  all" 
(32-33).  The  Commission  explains  that  "[it]  has  chosen  to 
concentrate  ...  on  the  nature  of  the  societal  obligation, 
which  exists  whether  or  not  people  can  claim  a  corresponding 
right  to  health  care"  (32-33)  . 

According  to  some,  the  Commission  implicitly  (and  partly) 
adopted  what  can  be  called  an  "Enforced  Charity  Approach"  to 
the  macroallocation  of  health  care  (Sass) .  Allen  Buchanan 
develops  this  approach  in  a  paper  written  for  the  President's 
Commission  (Buchanan,  1983) .  According  to  Buchanan,  voluntary 
associations  of  charitable  persons  will  succumb  to  problems  of 
collective  action  that  will  undermine  their  charitable  aims. 
If  providing  health  care  is  a  group's  charitable  aim  then 
enforcement  is  justified  since  it  is  necessary  and  sufficient 
for  overcoming  barriers  to  successful  collective  action.  (More 
details  of  Buchanan's  arguments  will  be  given  in  the  next 
chapter. ) 

For  proponents  of  rights  to  health  care,  the  Commission's 
decision  to  retreat  from  rights  language,  which  it  used  in  its 
1952  report,  was  a  setback  for  justifying  comprehensive 
health- care  legislation.  John  Arrass,  in  "Retreat  from  the 
Right  to  Health  Care,"  argues  that  the  Commission's  use  of 
"ethical  obligations"  to  aid,  instead  of  positive  rights,  is 
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too  weak  for  the  purposes  of  passing  legislation  that 
guarantees  universal  access  to  health  care.  He  claims  that 
the  Commission  is  trying  to  use  the  traditional  concept  of 
"imperfect  duty, "  which  he  believes  is  a  weak  duty- -associated 
with  voluntary  acts  of  charity  or  beneficence- -as  compared  to 
a  "perfect  duty,"  which  he  believes  is  a  strong  duty- - 
associated  with  justice  and  individual  rights. 

Arrass's  criticism  is  in  part  justified.  The 
Commission's  report  does  not  provide  much  support  for  the 
strength  of  its  "ethical  obligation."  Nor,  in  fact,  does 
Allen  Buchanan.  The  aim  of  this  dissertation  is  to  extend  the 
strategy  of  the  Enforced  Charity  Approach  one  step  further  by 
amending  both  the  theory  underlying  and  the  practice 
associated  with  the  duty  of  beneficence.^  The  first  argument 
is  historical .  In  chapters  three  and  four  I  argue  that  both 
Immanuel  Kant  and  John  Stuart  Mill  support  a  principle  of 
beneficence  that  justifies  enforcing  plans  to  help  the  needy. 
This  principle  requires  individuals  to  cooperate  in  such 
plans.  The  second  part  of  the  argument  (chapter  five)  further 
develops  this  duty  to  cooperate  in  efforts  to  help  the  needy 


^I  should  make  clear  that  the  dissertation  is  not  aiming 
to  justify  any  conclusions  of  the  President's  Commission's 
report .  I  use  the  report  as  an  example  of  an  approach  that 
avoids  the  debate  over  rights.  VThether  developing  an  approach 
that  can  avoid  the  intractable  debate  over  rights  will  make  a 
difference  for  policy  making  is  not  certain.  The  connection 
between  moral  philosophy  and  legislative  action  is  a  tenuous 
one  at  best.  Nevertheless,  if  developing  an  alternative 
approach  raises  the  level  of  discussion  then  it  is  worthwhile. 
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by  distinguishing  it  from  acts  of  supererogation,  which  are 
praiseworthy,  but  not  universally  required.  Using  R.M.  Hare's 
two- level  theory  of  moral  thinking,  I  argue  for  a  principle  of 
cooperative  beneficence  that  we  can  reasonably  require 
everyone  to  follow.  This  principle  prescribes  a  duty  (of 
beneficence)  that  each  person  has,  viz.  to  cooperate  in 
collective  efforts  that  help  the  needy,  e.g.,  the  medically 
needy  (the  medically  uninsured),  by  fulfilling  some  well- 
defined  equitable  role  toward  that  end.  Let  us  call  this 
strategy  a  "Cooperative  Beneficence  Approach."  Chapter  six 
will  attempt  to  illustrate  how  to  apply  this  approach  by 
outlining  some  ethical  criteria  for  evaluating  three  current 
health-care  reform  proposals .  Unfortunately,  the  illustration 
is  extremely  preliminary,  and  it  only  makes  some  suggestions 
about  the  moral  acceptability  of  these  proposals,  but  arrives 
at  no  definitive  conclusions.  However,  I  hope  it  can  provide 
the  beginnings  for  an  understanding  of  how  the  Cooperative 
Beneficence  Approach  might  contribute  to  the  current  moral 
debates  over  the  macroallocation  of  health  care  in  the  United 
States . 


CHAPTER  2 
REVIEWING  HEALTH -CARE  MACROALLOCATION  ETHICS 


Introduction 

Currently,  moral  arguments  about  the  macroallocation  of 
health  care  in  the  United  States  take  one  of  three  forms:  a 
Rights  Approach,  a  Charity  Approach,  and  an  Enforced  Charity 
Approach.  According  to  the  Rights  Approach,  individuals  have 
a  positive  moral  right  to  health  care,  and  the  government  must 
protect  that  right  by  enacting  universal  health- care 
legislation.  According  to  the  Charity  Approach,  individuals 
do  not  have  a  positive  right  to  health  care;  they  only  have 
negative  rights  against  interference  in  their  life  plans, 
e.g.,  rights  against  physical  harm,  theft  or  fraud.  Thus,  the 
government  is  never  permitted  to  force  anyone  by  law  to 
participate  in  health- care  planning.  If  universal  health  care 
is  desirable,  then  it  may  be  achieved  through  the  voluntary 
associations  of  charitable  persons.  According  to  the  Enforced 
Charity  Approach,  strictly  voluntary  association  of  charitable 
persons  will  succumb  to  problems  of  collective  actions.  Since 
legislative  efforts  would  be  necessary  and  effective  to 
overcome  these  problems,  the  government  has  a  prima  facie  duty 
to  enact  universal  health- care  planning,  independently  of 
whether  individuals  have  a  moral  right  to  health  care. 
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The  aim  of  the  chapter  is  to  further  explain  these  three 
approaches  and  to  critically  comment  on  them.  The  chapter 
does  not,  however,  attempt  to  disprove  a  particular  approach. 
It  merely  aims  to  provide  a  sufficient  map  that  explains  the 
reason  for  developing  another  approach,  which  will  be  outlined 
in  later  chapters  (chs.  3-5).  This  new  approach--a 
Cooperative  Beneficence  Approach- -builds  on  the  basic  strategy 
of  the  Enforced  Charity  Approach  by  further  developing  the 
theory  underlying  and  the  practice  associated  with  the  duty  of 
beneficence . 

The  Rights  Approach 

The  Rights  Approach  attempts  to  justify  a  positive  right 
to  health  care,  "namely,  that  we  ought  to  have  access  to 
adequate  health  care,  regardless  of  our  income  level" 
(Daniels,  1979:  190).  While  some  proponents  of  this  approach 
ground  this  right  in  a  strict  egalitarian  conception  of 
justice  (Veatch,  1976;  Outka;  Gutman) ,  and  while  others  argue 
for  a  natural  right  to  health  care  (Boyle;  Dougherty) ,  the 
most  systematic  attempt  to  ground  a  positive  right  to  health 
care  has  been  to  extend  Rawls's  conception  of  justice, 
"justice  as  fairness"  in  A  Theory  of  Justice  (1971)  (Green, 
1976,  1983;  Daniels,  1979,  1985).  After  briefly  summarizing 
Rawls's  conception  of  justice,  I  will  discuss  Norman  Daniels's 
attempt  to  extend  it  for  developing  a  theory  of  justice  in 
health  care. 
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Justice  as  Fairness 

John  Rawls,  in  A  Theory  of  Justice  (1971),  develops  a 
theory  of  justice,  "justice  as  fairness",  as  the  basis  for 
regulating  the  basic  structure  of  society,  e.g.,  its 
political,  economic,  legal  and  social  institutions.  Rawls 
aims  to  find  principles  of  justice  that  provide  a  just  (i.e., 
a  fair)  distribution  of  essential  life  prospects  or  "primary 
social  goods,"  e.g.,  liberty,  power,  opportunity,  income, 
wealth  and  self-respect.  According  to  Rawls,  such  "fair" 
principles  necessarily  follow  from  a  "fair"  agreement  or 
social  contract.  "They  are  the  principles,"  he  says,  that 
"free  and  rational  persons  concerned  to  further  their  own 
interests  would  accept  in  an  initial  position  of  equality  as 
defining  the  fundamental  terms  of  their  association"  (11) . 

The  agreement,  or  social  contract,  is  "fair"  because  the 
fundamental  terms  of  the  agreement  are  fair.  Each  person  is 
free,  prudently  rational,  and  most  importantly  "in  an  initial 
position  of  equality, "  namely,  no  one  has  an  advantage  over 
another- -no  one  is  superior  physically,  intellectually, 
psychologically,  socially  or  economically.  According  to 
Rawls,  this  "liberal"  conception  of  justice  seeks  to  nullify 
individual  differences  that  are  arbitrary  "from  a  moral  point 
of  view,"  or  "from  a  moral  perspective"  (72,  74,  75),  e.g., 
differences  resulting  from  the  influences  of  social 
contingency  and  the  natural  lottery  (73ff,  100-102). 
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To   guarantee   fairness,   Rawls   stipulates   that   the 

contractors   choose   principles   while   under   a   "veil   of 

ignorance."  This  veil,  he  claims,  "nullif [ies]  the  effects  of 

specific  contingencies  which  put  men  at  odds  and  tempt  them  to 

exploit   social   and   natural   circumstances   to   their   own 

advantage"  (136)  .   According  to  Rawls,  the  contractors  do  not 

know  the  following  information: 

[N]  o  one  knows  his  place  in  society,  his  class 
position  or  social  status;  nor  does  he  know  his 
fortune  in  the  distribution  of  natural  assets  and 
abilities,  his  intelligence  and  strength  and  the 
like.  Nor,  again,  does  anyone  know  his  conception 
of  the  good,  the  particulars  of  his  rational  plan 
of  life,  or  the  special  features  of  his  psychology 
such  as  his  aversion  to  risk  or  liability  to 
optimism  or  pessimism.  More  than  this,  I  assum;; 
that  the  parties  do  not  know  the  particular 
circumstances  of  their  own  society.  That  is,  they 
do  not  know  its  economic  or  political  situation,  or 
the  level  of  civilization  and  culture  it  has  been 
able  to  achieve.  The  persons  of  the  original 
position  have  no  information  as  to  which 
generations  they  belong  to.   (137) 

Assuming  that  the  veil  of  ignorance  in  the  original 

position  is  sufficient  to  guarantee  fairness,  the  subsequent 

agreed-to  principles  will  be  fair   (i.e.,   just).    These 

principles  will  regulate  the  basic  structure  of  society  that 

influences  the  distribution  of  primary  goods,  e.g.,  liberty, 

opportunity,  wealth  and  so  on.   These  are  "things  that  every 

rational   [person]   is  presumed  to  want   .   .   .   [and  they] 

normally  have  a  use  whatever  a  person's  rational  plan  of  life" 

(62)  .   Rawls  divides  primary  goods  into  social  and  natural 

goods,  where  the  basic  structure  of  society  influences  the 

former  more  directly  than  the  latter. 
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The  chief  primary  goods  at  the  disposition  of 
society  are  liberties,  powers  and  opportunities, 
income,  .  .  .  wealth  [and  self-respect] .  These  are 
the  social  primary  goods.  Other  primary  goods  such 
as  health  and  vigor,  intelligence  and  imagination, 
are  natural  goods;  although  their  possession  is 
influenced  by  the  basic  structure  [of  society] , 
they  are  not  so  directly  under  its  control.  (62, 
303) 

Since  Rawls's  theory  is  idealized,  the  basic  structure  of 
society  does  not  greatly  influence  the  distribution  of 
"natural  goods."  He  assumes,  in  other  words,  that  "the  first 
problem  of  justice  concerns  the  relations  between  citizens  who 
are  normally  active  and  fully  cooperating  members  of  society 
over  a  complete  life"  (Rawls,  1982:  168).  Thus,  the  basic 
structure  of  society  does  not  regulate,  for  instance,  the 
distribution  of  health  care  per  se,  since  in  Rawls's 
idealization  no  one  is  sick.  However,  the  basic  structure  of 
society  does  strongly  influence  the  distribution  of  "primary 
social  goods,"  e.g.,  liberty,  opportunity,  income  and  wealth 
and  self-respect.  Since  one's  health  may  be  a  prerequisite  to 
one  or  all  of  these  primary  social  goods,  Rawls's  principles 
of  justice  may  play  a  role  in  justifying  a  reasonable  level  of 
guaranteed  access  to  current  health- care  resources  and 
technology.  Rawls,  however,  is  silent  on  this  topic  (see 
Green,  1976) .  Nevertheless,  some  believe  his  principles  of 
justice  can  be  extended  to  justify  a  positive  right  to  health 
care  (Daniels,  1985) .   I  will  return  to  that  issue  below. 

What  principles  of  justice,  then,  would  free  and  rational 
persons  under  a  veil  of  ignorance  choose  for  regulating  a 
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society  in  which  they  will  subsequently  live?  According  to 
Rawls,  they  would  choose  the  following  principles.^ 

(1)  The  principle  of  greatest  equal  liberty: 

each  person  is  to  have  an  equal  right  to  the  most 
extensive  basic  liberty  compatible  with  similar 
liberty  for  others.  (60,  see  also  201-205) 

(2)  The  principle  of  fair  equality  of  opportunity: 

offices  and  positions  [are  to  be]  open  to  all  under 
conditions  of  fair  equality  of  opportunity.  (60, 
73,  83-89) 

(3)  The  difference  principle: 

social  and  economic  institutions  are  to  be  arranged 
so  that  they  are  to  the  greatest  benefit  to  the 
least  advantaged.  (60,  75-83) 

Contractors  in  the  original  position  would  choose  these 

principles,  argues  Rawls,  because  they  would  use  "maximin 

reasoning, "  namely,  reasoning  that  "directs  our  attention  to 

the  worst  that  can  happen  under  any  proposed  course  of  action, 

and  to  decide  in  the  light  of  that"  (154)  .   The  free  and 

rationally  prudent   contractors   in  the  original  position 

believe  that  choosing  these  three  principles  of  justice  would 

ensure  each  will  receive  the  greatest  possible  minimal  share 

of  life  prospects,  i.e.,  primary  goods  for  constructing  a  life 

plan  in  accordance  with  their  own  conception  of  the  good. 

According  to  Rawls,  choosing  these  principles  is  more  rational 

than   gambling   with   one's   life   prospects   and   choosing 


'*For  ease  of  exposition,  I  am  laying  out  the  principles 
differently  than  Rawls  does  in  his  text.  The  content  is  the 
same,  but  I  have  separated  them  into  three  distinct  principles 
(see  Buchanan's  "Justice:  A  Philosophical  Review,"  1981:  6). 
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alternative  principles,  e.g.,  principles  that  maximize  the 
overall  good.  Choosing  these  utility  maximizing  principles, 
he  says,  would  permit  some  individuals  to  benefit  greatly  at 
the  expense  of  others,  e.g.,  these  principles  would  condone 
slavery  if  the  overall  good  were  maximized.^  "In  this 
respect,"  he  adds,  "the  [three]  principles  of  justice  have  a 
definite  advantage.  Not  only  do  the  parties  protect  their 
basic  rights  but  they  insure  themselves  against  the  worst 
eventualities"  (176). 

The  first  principle- -  the  liberty  principle- -  regulates  the 
distribution  of  basic  liberties,  e.g.,  liberties  of 
expression,  property,  etc.  Whatever  basic  liberties  a  society 
protects,  all  citizens  should  be  equally  entitled  to  similar 
liberties.  These  protected  liberties  are  understood 
negatively.  For  example,  society  protects  one's  freedom  to 
pursue  political  office  by  prohibiting  others  from  interfering 
with  that  goal.  The  first  principle  of  justice,  then, 
justifies  negative  rights  to  basic  liberties  compatible  with 
similar  liberties  to  all. 

The  second  principle- -  the  principle  of  fair  equality  of 
opportunity- -regulates  the  distribution  of  opportunity,  power 
and  authority  so  far  as  they  are  attached  to  institutional 
offices  and  positions  open  to  all.  This  principle  prohibits 
society  from  establishing  formal  barriers  to  institutional 
positions  and  offices,  e.g.,  laws  that  would  discriminate 


'For 'a  utilitarian  response,  see  R.M.  Hare  (1979). 


15 
against  someone  based  on  characteristics  other  than  his  (or 
her)  abilities  and  skills.  But  the  principle  goes  beyond 
prohibiting  formal  barriers;  it  requires  society  to  assist 
those  individuals  who  would  not  have  a  fair  chance  at 
obtaining  institutional  positions  and  offices  due  to 
misfortunes  arising  from  the  natural  or  social  lottery. 
"Positions  are  to  be  not  only  open  in  [that]  formal  sense,  " 
Rawls  explains,  "but  that  all  should  have  a  fair  chance  to 
attain  them"  (73,  emphasis  added).  By  "fair  chance"  Rawls 
means  that  one's  chance  for  a  certain  position  should  not  "be 
affected  by  [one's]  social  class."  So,  for  instance,  he  says 
"it  is  necessary  to  impose  further  structural  conditions  on 
the  social  system  .  .  .  [namely,]  preventing  excessive 
accumulations  of  wealth  and  of  maintaining  equal  opportunities 
of  education  for  all"  (73)  .  The  school  system,  he  adds, 
"whether  public  or  private,  should  be  designed  to  even  out 
class  barriers"  (73). 

The  second  principle  of  justice,  then,  goes  beyond  the 
first  one.  Besides  requiring  society  to  malce  offices  and 
positions  open  to  all,  it  ma>ces  society  responsible  for 
providing  the  appropriate  resources  so  that  all  individuals 
will  have  a  fair  chance  at  those  offices  and  positions. 
Justice,  then,  requires  that  society  take  positive  steps 
(e.g.,  universal  education)  to  even  out  arbitrary  differences 
from  social  contingencies  and  the  natural  lottery  that  affect 
one's  "fair  chance"  for  opportunity.   The  second  principle 
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justifies  not  only  negative  rights  against  formal  barriers  to 
opportunity,  but  positive  rights  to  goods  and  services 
appropriate  for  giving  one  a  "fair  chance"  at  opportunities 
open  to  all. 

The  third  principle- -  the  difference  principle- -  regulates 
the  distribution  of  wealth  and  income  by  permitting 
inequalities  only  if  social  and  economic  institutions  are 
arranged  so  as  to  benefit  the  worst  off.  For  instance,  Rawls 
believes  that  this  principle  permits  inequalities  between  the 
entrepreneurial  class  and  the  working  class  because  "the 
greater  expectations  allowed  to  entrepreneurs  encourage  them 
to  do  things  which  raise  the  long  term  prospects  of  [the] 
laboring  class"  (78) .  The  difference  principle  would  justify 
some  positive  rights,  e.g.,  welfare  rights,  or  subsistence 
rights.  In  this  case,  the  worse  off  have  a  right  to  some 
increase  in  wealth  or  income  as  a  result  of  unequal  economic 
arrangements . 

The  principle  of  liberty  takes  priority  over  the  fair 
equality  of  opportunity  principle  and  both  take  precedence 
over  the  difference  principle.  Thus  liberty  cannot  be 
exchanged  for  greater  opportunity  and  neither  can  be  exchanged 
for  greater  wealth  and  income  (43)  .  For  example,  a  just 
society  must  forbid  the  institution  of  slavery  even  if  that 
institution  increased  the  slaves'  opportunity  and  wealth. 
Although  the  liberty  principle  and  the  fair  equality  of 
opportunity  principle   take  priority  over  the  difference 
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principle,  Rawls  stresses  that  "the  general  conception  [of 
justice]  is  simply  the  difference  principle  applied  to  all 
primary  goods  including  liberty  and  opportunity.  .  .  .  [I] t 
suffices  to  remark  that  in  one  form  or  another  the  difference 
principle  is  basic  throughout"  (83,  emphasis  added) .  That  is, 
justice  requires  society  to  improve  the  condition  of  those  who 
are  worst  off  in  terms  of  liberty,  opportunity  or  wealth. 

For  Rawls,  then,  justice  is  fairness.  Fairness  respects 
the  basic  equality  of  all  persons- -an  equality  antecedent  to 
any  differences  that  arise  from  social  contingencies  and  the 
natural  lottery.  To  achieve  fairness,  society  is  responsible 
for  guaranteeing  the  individual  a  fair  share  of  primary  social 
goods  necessary  to  pursue  her  (or  his)  conception  of  the  good. 
Thus  individuals  in  the  original  position  regard  "the 
distribution  of  natural  abilities  as  a  collective  asset"  and 
structure  society  so  that  "each  person  can  participate  in  the 
total  sum  of  realized  natural  assets  of  others"  (101,  179, 
523) .  Each  person,  that  is,  has  a  right  to  the  talents  and 
assets  of  others  (i.e.,  their  goods  and  services)  when 
appropriate  to  equalize  unmerited  differences  resulting  from 
unmerited  starting  points.  These  rights  flow  from  the 
principles  of  justice  that  regulate  the  basic  structure  of 
society  and  are  necessary  for  securing  fairness  among  persons. 
Thus,  when  morally  arbitrary  factors  reduce  one's  chances  to 
receive  one's  share  of  life  prospects  necessary  to  construct 
a  reasonable  life  plan,  one  has  a  legitimate  claim  on  others 
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for  assistance  or  for  compensation  for  one's  misfortunes  (see 
Daniels,  1990)  .  As  we  shall  see,  one  obvious  morally- 
arbitrary  factor  that  reduces  one's  chances  to  receive  a  fair 
share  of  life  prospects  is  disease  and  disability.  The  need 
for  health  care,  one  might  surmise,  for  mitigating  these 
factors  should  be  the  responsibility  of  a  just  society  as 
conceived  by  Rawls.  Norman  Daniels  believes  so,  and  we  will 
now  turn  to  his  theory  of  justice  for  health  care. 

Extending  Justice  as  Fairness 

Does  Rawls 's  theory  of  justice  justify  a  positive  right 

to  health-care  services?  Given  both  the  role  of  ill  health  in 

one's  prospects  for  enjoying  freedom,  opportunity  or  wealth 

and  the  extent  to  which  ill  health  results  from  misfortunes  of 

the  natural  and  social  lottery,  Rawls' s  theory  should  provide 

solid  justification  for  requiring  access  to  whatever  services 

are  available  to  all  (Green,  1976,  1983).   However,  Norman 

Daniels,  in  "Rights  to  Health  Care  and  Distributive  Justice: 

Programmatic  Worries"   (1979),   which  reviewed  attempts  to 

extend  Rawls 's  theory  to  health  care,  concludes  that  such  an 

extension  is  not  so  clear. 

I  am  left  with  a  common  philosophical 
embarrassment.  I  have  taken  a  fairly  simple 
intuition  couched  in  terms  of  a  right  to  health 
care,  namely,  that  we  ought  to  have  access  to 
adequate  health  care,  regardless  of  our  income 
level,  and  I  have  shown  that  it  seems  surprisingly 
(if  not  impossibly)  difficult  to  flesh  out  that 
right  within  the  framework  of  [Rawls' s]  theory  that 
should,  more  than  most  others,  be  able  to 
accofnmodate  it.  (190) 
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According  to  Daniels,  to  extend  Rawls's  theory  properly,  two 
questions  must  be  clearly  addressed.  (1)  What  kind  of  social 
good  is  health  care?  For  example,  Is  health  care  a  social 
good  like  liberty,  opportunity  or  wealth  that  would  require  a 
separate  principle  of  justice  for  its  distribution?  (2)  How 
should  health  care  be  ranked  in  terms  of  priority  relative  to 
other  social  goods  (e.g.,  education),  and  relative  to  various 
kinds  of  health  care?  Daniels  believes  that  health- care  needs 
"behave  in  peculiar  ways  compared  to  other  needs  and  wants" 
(1979:  190)  .  So,  to  extend  Rawls's  theory,  Daniel's  believes, 
health-care  needs  require  a  special  analysis- -one  that  will 
help  determine  whether  health  care  is  a  primary  social  good, 
and  one  that  will  help  rank  this  good. 
Health  care  as  protecting  opportunity 

Norman  Daniels,  in  Just  Health  Care  (1985) ,  develops  a 
theory  of  health- care  needs  for  determining  whether  health 
care  is  a  primary  social  good  and  for  developing  a  criterion 
for  ranking  health  care  relative  to  other  social  goods.  Such 
a  theory,  Daniels  believes,  helps  him  to  extend  Rawls's  theory 
of  justice  and  to  justify  a  positive  right  to  health  care.  He 
argues  that  health  care  is  not  a  Rawlsian  primary  social  good 
per  se,  but  some  health- care  needs  are  necessary  prerequisites 
to  opportunity,  which  is  a  primary  social  good.  That  is,  some 
kinds  of  health  care  are  necessary  to  prevent,  to  minimize  or 
to  compensate  for  ill  health.  Since  ill  health  is  one  obvious 
barrier  to  equality  of  opportunity  in  one's  society,  health- 


20 

care  resources  are  important  for  ensuring  that  everyone  has 
fair  equality  of  opportunity.  Like  education,  health  care  has 
an  important  role  in  equalizing  the  misfortunes  of  the  social 
and  natural  lottery  that  undermine  one's  fair  chance  at 
opportunities  open  to  all.  If  justice  guarantees  fair  equality 
of  opportunity,  then  it  would  guarantee  access  to  health- care 
services  since  ill  health  represents  a  fundamental  barrier  to 
fair  equality  of  opportunity.  Thus  Daniels  derives  a  positive 
right  to  health  care  by  placing  health- care  institutions  under 
the  fair  equality  of  opportunity  principle. 

Analyzing  the  impact  of  ill  health  on  opportunity  is  the 
key,  according  to  Daniels,  to  explaining  the  importance  of 
meeting  health- care  needs.  Daniels  argues  that  the 
fundamental  criterion  that  determines  the  relative  importance 
of  health- care  needs  centers  on  the  extent  to  which  they 
impinge  on  one's  fair  share  of  the  opportunity  range  relative 
to  one's  society.  It  is  that  impact  on  opportunity  that  makes 
health- care  needs  "special." 

Health- care  needs  should  have  priority  over  other  needs 
because  they  have  the  greatest  impact  on  the  attainment  of 
normal  functioning  typical  of  a  member  of  one's  species.  That 
is,  disease  and  disability  have  the  greatest  impact  on  what  he 
calls  "normal  species  functioning, "  and  that  impact  reduces 
one's  range  of  opportunity  that  would  have  otherwise  been 
available  to  that  person.  Some  health- care  needs,  says 
Daniels,  are  "necessary  to  achieve  or  maintain  species- typical 
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normal  functioning"  (26)  and  "impairments  of  normal  species- 
typical  functioning  reduce  the  range  of  opportunity  open  to  an 
individual  in  which  he  may  construct  his  'plan  of  life'  or 
'conception  of  the  good'"  (27).  Thus,  certain  health-care 
services  are  necessary  for  protecting  a  person  from  departing 
from  his  "normal  opportunity  range, "  namely,  "the  array  of 
life  plans  reasonable  persons  in  [their  society]  are  likely  to 
construct  for  themselves"  (33).  Although  the  "range"  is 
relative  to  key  features  of  a  society- -e .g. ,  its  material 
wealth  and  technological  development  "and  even  cultural  facts 
about  it  (attitudes  toward  family  and  careers) "--nevertheless, 
Daniels  argues,  failing  to  meet  health- care  needs  represents 
a  fundamental  impairment  of  opportunity. 

[N] ormal -  species  functioning  provides  us  with  one 
clear  parameter  relevant  to  determining  what  share 
of  the  normal  range  is  open  to  a  given  individual 
holding  constant,  for  the  moment,  the  individual's 
skills  and  talents.  Impairments  of  normal 
functioning  through  disease  and  disability 
constitute  a  fundamental  restriction  on  individual 
opportunity  relative  to  that  portion  of  the  normal 
range  which  the  individual's  particular  skills  and 
talents  would  ordinarily  have  made  available  to 
him"     (Daniels,  1984:  107-108). 

My  approach  abstracts  a  central  function  of  health 
care,  the  maintenance  of  species- typical  functional 
organization  and  function,  and  notes  its  central 
effect  on  opportunity.  Specifically,  diseases,  in 
different  ways  and  to  different  degrees,  impair  the 
opportunity  available  to  an  individual  relative  to 
the  normal  opportunity  range  for  his  society.  It  is 
this  effect  of  quality  of  life  that  makes  health 
care  more  "special"  than  many  other  things  which 
enhance  life  quality.  I  claim  that  if  justice 
requires  protecting  fair  equality  of  opportunity, 
then  health- care  institutions  should  be  governed  by 
an  appropriately  extended  principle  of  fair 
equality  of  opportunity.  (107) 
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A  fair  allocation  of  health-care  resources,  then,  is 
essential  for  guaranteeing  that  everyone  has  fair  equality  of 
opportunity,  since  health-care  services  help  minimize,  prevent 
or  compensate  for  departures  from  normal  species  functioning, 
and  since  departures  from  normal  species  functioning  (i.e., 
disease  and  disability)  constitute  an  important  barrier  to 
fair  equality  of  opportunity,  understood  for  Daniels  as  one's 
fair  share  of  the  normal  opportunity  range  for  the  society 
where  one  is  living.  For  Daniels,  then,  "health- care 
institutions  should  have  the  limited- -but  important- -task  of 
protecting  people  against  a  serious  impediment  to  opportunity. 
On  this  view,"  he  continues,  "shares  of  the  opportunity  range 
will  be  fair  when  positive  steps  have  been  taken  to  make  sure 
that  individuals  maintain  normal  functioning,  where  possible" 

(1985:  57).  "Moreover",  he  says,  "my  account  is  not 
equivocal.  .  .  .  The  social  obligation  I  discuss  is  rooted  in 
the  considerations  of  justice  .  .  .  [and]  such  obligations 
will  correspond  to  the  rights  of  individuals"  (54) . 

Daniels  emphasizes  that  his  use  of  the  fair  equality  of 
opportunity  principle  for  health-care  institutions  parallels 
Rawls's  more  general  use  of  that  principle.  Rawls's  principle 
is  "strategically  important"  when  pursuing  jobs  and  offices. 
That  is,  Rawls  supports  taking  positive  steps  to  increase 
opportunity  for  those  affected  by  the  natural  and  social 
lottery   rather   than  merely   eliminating   formal   barriers 

(Daniels,  1985:  46) .  For  instance,  Rawls  supports  affirmative 
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action  and  Head  Start  programs.  The  point  is,  stresses 
Daniels,  "none  of  us  deserves  the  advantages  conferred  by- 
accidents  of  birth- -either  genetic  or  social  advantages. 
These  advantages,"  he  continues,  "are  morally  arbitrary, 
because  they  are  not  deserved,  and  to  let  them  determine 
individual  opportunity- -and  reward  and  success  in  life- -is  to 
confer  arbitrariness  on  the  outcomes"  (46)  .  Like  Rawls,  then, 
Daniels  believes  that  the  principle  of  fair  equality  of 
opportunity  requires  that  society  arrange  institutions  to 
provide  equal  opportunity  in  the  face  of  different  starting 
points  resulting  from  the  natural  and  social  lottery. 

But  Daniels  goes  further  than  Rawls  by  using  the  fair 
equality  of  opportunity  principle  to  justify  mitigating  the 
effects  of  disease  on  opportunity.  According  to  Daniels,  "it 
is  equally  important  to  use  resources  to  counter  the  natural 
disadvantages  induced  by  disease.  (Since  social  conditions, 
which  differ  by  class,  contribute  significantly  to  the 
etiology  of  disease,  we  are  reminded  that  disease  is  not  just 
a  product  of  the  natural  component  of  the  lottery.)"  (46) 
However,  he  warns,  his  approach  does  not  require  "levelling" 
all  natural  differences.  "Health  care  has  normal  functioning 
as  its  goal:  it  concentrates  on  a  specific  class  of  obvious 
disadvantages  and  tries  to  eliminate  them.  That  is  its 
limited  contribution  to  guaranteeing  fair  equality  of 
opportunity"  (46)  . 
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Problems  for  Daniels  and  for  Rawlsian  justice 

Daniels's  strategy  for  deriving  a  right  to  health  has 
received  a  great  deal  of  critical  attention.'^  These 
criticisms  fall  into  two  categories.  One  set  is  critical  of 
his  approach  apart  from  his  Rawlsian  account  of  justice.  The 
other  set  is  critical  of  his  account  because  of  his  reliance 
on  the  fundamental  Rawlsian  assumption  that  justice  requires 
nullifying  the  effects  of  the  natural  and  social  lottery 
because  they  are  morally  arbitrary.  The  following  will 
briefly  explain  each  set  of  criticisms  respectively. 

Regarding  the  first  set,  some  worry  that  the  vagueness  of 
Daniels's  central  concepts  in  his  theory  of  health- care  needs, 
e.g.,  normal  opportunity  range  and  species- typical 
functioning,  will  undermine  any  explanatory  power  he  hoped  to 
achieve.  For  example,  Lawrence  Stern  concludes  the  following. 


[Daniels's]  proposal  to  distribute  health  care  on 
the  basis  of  fair  equality  of  opportunity  is  .  .  . 
unworkable.  His  concepts  of  species- typical 
activity  and  normal  opportunity  range  are  unclear; 
so  is  the  relationship  between  them.  .  .  .  Daniels' 
concept  of  opportunity  is  so  inclusive,  his  notion 
of  balancing  opportunities  so  vague,  that  his 
theory  loses  systematic  power.  (339) 

Stern  complains  that  there  is  no  necessary  relationship 

between  species- typical  functioning  and  a  decrease  in  a 

person's  normal  opportunity  range  for  his  society.    For 


'^For  critical  discussions  of  Daniels,  see  Green  (1983), 
Moskop  (1983),  Stern  (1983),  Buchanan  (1984,  1989).  For  some 
replies,  see  Daniels  (1983,  1984,  1985,  48-56). 
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example,  a  certain  degree  of  impairment  may  be  normal  for  a 

society,  or  we  may  want  to  alleviate  what  is  species  typical, 

e.g.,  cancers  and  diseases  resulting  from  an  aging  immune 

system.   Thus  Stern  believes  Daniels's  theory  is  incomplete 

with  regard  to  the  distribution  of  health  care  when  impairment 

of  species  typical  functioning  and  loss  of  opportunity  are  not 

connected- -  consider    psychotherapy,     hypertension,     or 

hysterectomies  (345ff ) . 

Others  complain  that  Daniels's  use  of  the  fair  equality 

of  opportunity  principle  to  ground  a  right  to  health  care  is 

too  demanding  on  social  resources  (Moskop:  3  3  5;  Buchanan, 

1989:  315ff) .   If  we  assume  that  this  principle  takes  priority 

over  all  other  principles  of  justice  (except  the  principle 

that  distributes  basic  liberties) ,  then  Daniels  risks  "sucking 

in  almost  unlimited  quantities  of  resources"   in  the  "name  of 

implementing  a  right  to  health  care"  (Buchanan,  1989:  315- 

316).   Daniels's  right  to  health  care,  Buchanan  complains, 

requires  that  we  continue  to  pump  social  resources 
into  health  care  so  long  as  doing  so  continues  to 
bring  individuals  closer  to  the  ideal  of  normal 
species  functioning- -which  is  nothing  less  than  a 
life  free  of  disease  and  disability,  since  the 
latter  are  defined  as  departures  from  normal 
species  functioning.  (315) 

Daniels,  recall,  stressed  that  "Health    care   has   normal 

functioning  as   its  goal:    it  concentrates  on  a  specific  class 

of  obvious  disadvantages   and  tries  to  eliminate  them.   That  is 

its    limited    contribution  to  guaranteeing  fair  equality  of 

opportunity"  (1985:  46,  emphasis  added) .   Such  a  goal- -normal 
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functioning- -might  not  be  workable;  it  might  be  too  broad  an 
entitlement.  A  right  that  broad,  argues  Buchanan,  would  make 
the  health- care  sector  a  kind  of  "black  hole"  because  "there 
is  virtually  no  limit  to  how  much  could  be  done,  granted 
continuing  technological  advances,  to  bring  [those  with  grave 
disabilities  and  disease]  closer  to  the  goal  of  normal  species 
functioning"  (316) .  Thus  the  commitment  to  providing 
resources  to  remedy  or  compensate  those  born  mentally 
retarded,  blind,  deaf,  with  AIDS,  or  with  one  of  thousands  of 
genetic  or  socially  related  medical  problems  (consider  mothers 
who  harm  their  unborn  children  by  using  drugs)  would  amount  to 
a  limitless  right  to  health  care.  The  only  constraint  would 
be  balancing  the  resources  necessary  to  fund  the  health- care 
system  with  the  resources  to  fund  other  programs  needed  to 
guarantee  one's  fair  share  of  the  normal  opportunity  range, 
e.g.,  education.  But  if  meeting  health-care  needs  mitigates 
deviations  from  the  normal  opportunity  range  more  than  meeting 
educational  needs,  then,  in  Daniels's  view,  society's 
resources  should  be  spent  on  health  care  before  education. 
Determining  which  health- care  resources  should  be  funded  in 
terms  of  priority  relative  to  other  social  resources  and 
relative  to  other  health- care  needs  is  a  difficult  problem  for 
anyone  who  is  writing  on  this  issue.  However,  it  is  not  clear 
why,  as  Daniels  promises,  using  impairments  of  opportunity  to 
explain  the  specialness  of  health  care  makes  determining 
health-care  priorities  any  easier. 
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The  second  set  of  objections  criticizes  Daniels's 
approach  because  of  its  reliance  on  Rawls's  assumption  that 
justice  requires  counteracting  the  inequalities  that  result 
from  the  natural  and  social  lottery,  since  they  are  morally 
arbitrary.''  Following  Rawls,  Daniels  believes  that  any 
individual  who  has  had  unfortunate  draws  from  the  natural  and 
social  lotteries  has  a  legitimate  claim- -a  right- -against  the 
more  fortunate  for  assistance  or  for  compensation  that  would 
give  him  a  fair  chance  to  construct  a  life  plan  he  would  have 
otherwise  constructed.  For  Daniels,  individuals  have  a  claim 
against  society  to  take  positive  steps  to  maintain  and  restore 
normal  functioning  resulting  from  disease  and  disability  that 
was  no  fault  of  their  own.  These  diseases  and  disabilities 
are  undeserved  and  impede  one's  fair  share  of  opportunity,  and 
so  society  is  responsible  for  guaranteeing  that  the 
appropriate  health- care  resources  will  be  available  to  those 
with  such  health  care-needs.  This  social  obligation  to 
correct  the  diseases  and  disabilities  deriving  from  the 
natural  lottery,  he  says,  "binds  everyone"  (119). 

However,  the  claim  that  "morally  arbitrary"  factors, 
e.g.,  disease  or  social  class,  should  not  limit  one's  fair 
share  of  opportunity  leads  to  practical  difficulties,  since 
the  extent  to  which  morally  arbitrary  factors  affect  one's 
fair  share  of  opportunity  is  extensive.   Daniels,  like  Rawls, 


''Daniels  remarks  that  a  libertarian  theory  would  be 
incompatible  with  his  view  (1985:  42). 
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takes  a  person's  talents  and  skills  as  a  fixed  baseline  for 
fair  equality  of  opportunity.  But  for  Daniels,  the  baseline 
is  hypothetical:  these  are  the  talents  and  skills  one  would 
have  had  if  their  development  had  not  been  impeded  by  disease 
or  disability  (Buchanan,  1989:  317).  However,  both  Daniels 
and  Rawls  admit  that  there  are  many  factors  that  might  impede 
opportunity  that  are  morally  arbitrary.  "The  most  obvious  of 
these,"  Buchanan  points  out,  "is  one's  normal  genetic 
endowment.  Neither  Rawls  nor  Daniels  gives  any  reason  why 
efforts  to  achieve  fair  equality  of  opportunity  should  not 
deal  directly  with  this  important  'morally  arbitrary' 
determinant  of  opportunity"  (317,  emphasis  added) .  Given  that 
new  advances  in  genetic  engineering  may  soon  make  it 
technically  feasible  to  extend  the  fair  equality  of 
opportunity  to  this  morally  arbitrary  determinant,  and  given 
that  Daniels's  baseline  for  fair  equality  of  opportunity 
includes  the  talents  and  skills  one  would  have  had  except  for 
some  morally  arbitrary  factor,  Daniels's  account,  Buchanan 
concludes,  seems  to  "require  the  use  of  resources  for 
increasing  the  opportunity  of  those  who  are  not  genetically 
disabled  or  diseased  but  who  are  nonetheless  at  a  genetic 
disadvantage  relative  to  the  more  fortunate"  (317,  emphasis 
added) . 

Aside  from  practical  difficulties,  libertarians  reject 
the  very  notion  that  justice  requires  nullifying  the 
inequalities  of  the  natural  and  social  lottery  (Nozick:  213- 
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227;   Engelhardt,   1979,   1986).    The  natural  lottery,   they 

argue,  is  not  something  that  "moral  agents  must  strive  to 

correct,  but  rather  .   .   .  something  outside  the  scope  of 

morality,  at  least    in    the    strict    sense   of   rights   and   duties 

grounded  in  justice"    (Moskop:  335,  emphasis  added).   "Whether 

or  not  people's  natural  assets  are  arbitrary  from  a  moral 

point  of  view,"  Robert  Nozick  asserts,  "they  are  entitled  to 

them,  and  to  what  flows  from  them"  (226)  .   Besides,  Nozick 

points  out. 

If  nothing  of  moral  significance  could  flow  from 
what  was  arbitrary,  then  no  particular  person's 
existence  could  be  of  moral  significance,  since 
which  of  the  many  sperm  cells  succeeds  in 
fertilizing  the  egg  is  (so  far  as  we  know) 
arbitrary  from  a  moral  point  of  view.  (226) 

Tristram  Engelhardt  (1979)  argues  that  despite  the  fact 

that  the  natural  and  social   lotteries  might  cause  most 

diseases  and  disabilities,  these  conditions  and  their  effects 

are  not  unfair  or  unjust,   but  simply  unfortunate   (116). 

According  to  Engelhardt,  there  is  no  social  duty  to  ameliorate 

these  conditions  since  no  one   is  responsible  for  causing  them. 

It  is  up  to  communities  to  choose  to  help  the  sick  or  not  and 

to  decide  to  what  extent.    Helping  those  less  fortunate, 

according  to  these  libertarians,  is  not  a  matter  of  justice, 

but  a  matter  of  charity- -a  voluntary,  not  a  required  practice. 

Although  each  person  should  be  charitable,  no  one  may  be 

forced  to  be  charitable  as  a  matter  of  a  right  by  another, 

since  each  person  is  entitled  (has  a  right  to)  his  own  natural 

assets  and  abilities.   Unlike  Rawls,  then,  these  libertarians 
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believe  that  peoples'  assets  and  abilities  are  not  common 
property  at  the  disposal  of  others  who  by  the  accidents  of  the 
natural  lottery  received  less.  For  libertarians,  individuals 
are  entitled  to  their  natural  assets  and  abilities,  and 
justice  functions  only  to  protect  those  entitlements.  We  will 
now  turn  to  this  contrasting  conception  of  justice  and  its 
implications  for  the  distribution  of  health  care  in  the  United 
States . 

The  Charity  Approach 

According  to  a  Charity  Approach,  justice  does  not 
guarantee  a  positive  moral  right  to  aid;  it  only  functions  to 
secure  every  person's  antecedent  right  to  liberty,  especially 
the  liberty  to  choose  how  to  distribute  what  flows  from  one's 
natural  assets  and  talents,  e.g.,  one's  property.  Violations 
of  this  basic  negative  moral  right  to  noninterference 
constitute  an  injustice.  The  government's  central  function  is 
securing  justice,  and  thus  it  is  forbidden  to  force  anyone  by 
law  to  participate  in  helping  others,  including  any  social 
planning,  e.g.,  health-care  planning.  Health-care  planning, 
for  libertarians,  must  depend  on  the  voluntary  associations  of 
charitable  persons.  To  narrow  the  scope  of  the  discussion,  I 
will  discuss  Robert  Nozick's  (1974)  original  argument  for 
libertarian  justice  and  Tristram  Engelhardt's  (1986)  recent 
defense  and  use  of  its  central  themes  for  the  macroallocation 
of  health  care. 
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Robert  Nozick's  Libertarianism 

Robert  Nozick,  in  his  Anarchy.  State,  and  Utopia, 
develops  a  libertarian  theory  of  justice  that  emphasizes 
individual  rights  to  private  property  as  basic.  These 
individual  rights  determine  the  legitimate  role  of  government 
and  the  fundamental  principles  of  individual  conduct. 
Nozick's  libertarian  theory  of  justice  explicitly  challenges 
the  Rawlsian  notion  that  justice  demands  the  extensive 
redistribution  of  goods  and  services  in  the  direction  of 
equality,  i.e.,  to  benefit  the  worst  off.  Moreover,  Nozick 
challenges  the  corollary  thesis  that  the  legitimate  role  of 
government  is  to  assist  in  this  redistribution,  e.g.,  through 
such  means  as  progressive  taxation.  According  to  Nozick,  a 
government  (whose  authority  is  derived  from  the  consent  of  the 
governed)  may  never  tax  unconsenting  persons  for  purposes  of 
redistributing  goods  and  services  to  aid  the  needy,  including 
the  medically  needy. 

Nozick's  challenge  centers  on  a  different  moral  view  from 
Rawls.  Although  both  make  the  individual  primary,  and  both 
argue  that  the  role  of  government  is  to  protect  individual 
rights,  they  disagree  with  regard  to  what  rights  individuals 
have.  Rawls  justifies  an  extensive  government  to  rectify  the 
inequalities  bestowed  by  fate- -the  misfortunes  (or  fortunes) 
of  the  natural  and  social  lotteries  that  no  one  deserves  and, 
if  left  unattended,  result  in  unfairness,  i.e.,  injustice.  So 
a  government,  for  Rawls,  enforces  rights  that  individuals  have 
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to  other's  resources  when  necessary  to  equalize  arbitrary- 
outcomes  from  the  natural  lottery. 

For  Nozick,  however,  the  arbitrariness  of  the  natural 
lottery  does  not  justify  redistributive  justice,  i.e.,  an 
entitlement  to  the  assets  of  others.  "Things  come  into  the 
world  already  attached  to  people  having  entitlements  over 
them,"  he  says  (160)  .  "From  the  point  of  view  of  the 
entitlement  conception  of  justice  in  holdings,  those  who  start 
afresh  to  complete  'to  each  according  to  his  .  .  .'  treat 
objects  as  if  they  appeared  from  nowhere  out  of  nothing" 

(160)  .  But  these  objects,  the  goods  and  services  that  a 
Rawlsian  theory  aims  to  redistribute,  should  not  be  treated, 
Nozick  argues,  as  if  they  "fell  from  heaven  like  manna,  and  no 
one  had  any  special  entitlement  to  any  portion  of  it,  and  no 
manna  would  fall  unless  all  agreed  to  a  particular 
distribution"  (198).  "Individuals  have  rights  [to  their 
assets],"  he  proclaims,  "and  there  are  things  no  person  or 
group  may  to  do  to  them  (without  violating  their  rights)  " 

(ix)  . 

Nozick' s  main  argument  against  a  Rawlsian  redistribution 

is  this: 


1.  People  are  entitled  to  their  natural  assets. 

2.  If  people  are  entitled  to  something,  they  are 
entitled  to  whatever  flows  from  it. 

3.  People's  holdings  flow  from  their  natural 
assets . 

Therefore, 

4.  People  are  entitled  to  their  holdings. 

5.  If  people  are  entitled  to  something,  then  they 
ought   to   have   it   (and   this  overrides       any 
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presumption      of      equality      there   may   be   about 
holdings).  (225-226,  emphasis  added) 

Nozick's   "entitlements,"   or   rights,   include   strong 

negative  (deontological)  rights  to  life,  liberty  and  property. 

They  are  (roughly)  Lockean  rights:  to  be  free  from  force  or 

fraud  directed  against  one's  "life,  liberty,  or  possessions" 

(10)  .   In  particular,  people  are  entitled  to  (have  a  right  to) 

their  natural  assets,  and  this  right  permits  them  to  use  these 

assets  as  they  wish,  and  protects  them  against  others  who 

might  interfere  with  that  choice.   For  Nozick,  these  negative 

rights  are  the  scaffolding  for  two  important  theses:  (1)  The 

only  legitimate  state  is  a  minimal  state- -one  that  protects 

citizens  from  fraud  and  theft  and  enforces  contracts.   "[A] 

state  more  extensive,"  he  argues,  "violates  people's  rights" 

(149)  .^    (2)   The  only  legitimate  theory  of  distributive 

justice  is  his  "justice  in  holdings,"  namely,  people  have 

property  rights  to  themselves  and  to  whatever  holdings  they 

legitimately   acquire   (150ff) .      Thus,   any   theory   of 

distributive    justice    (like    Rawls's)    that    requires 

redistributing   peoples'   holdings   violates   their   rights. 

Together,  these  two  theses  forbid  coercive  redistribution  of 


^This  argument  is  aimed  mainly  at  the  staunch  anarchist 
who  believes  no  state  can  ever  be  justified.  Nozick  argues 
(54-146)  that  the  minimal  state  is  merely  a  protection  agency 
that  evolves,  unintentionally  and  without  agreement  (an 
invisible-hand  explanation) ,  simply  from  a  de  facto  monopoly 
when  self-interested  rational  persons  seek  protection  in  the 
state  of  nature.  Importantly,  for  Nozick,  that  monopoly 
occurs  without  violating  anyone's  rights,  thus  it  is 
legitimate . 
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personal  property.  The  following  will  briefly  explain 
Nozick's  moral  justification  for  these  negative  rights,  and 
his  theory  of  distributive  justice- - "justice  in  holdings" -- 
which  they  support.  I  will  comment  on  his  moral  justification 
for  these  rights  below. 
Rights  as  strong  deontological  side  constraints 

Nozick  develops  a  deontological  rather  than  a 
teleological  theory  of  rights  for  justifying  the  minimal 
state.  That  is,  an  anarchist  may  argue  that  seeking 
protection  as  a  reason  for  a  minimal  state  still  violates 
individual  rights  since  it  redistributes  resources  for  some 
ultimate  goal,  i.e.,  protection.  To  avoid  the  anarchist's 
criticism,  Nozick  seeks  deontological  rather  than  teleological 
reasons  for  the  minimal  state.  That  is,  he  constructs  a 
deontological  view  of  rights,  the  view  that  "forbids  you  to 
violate  these  moral  side  constraints  (rights)  in  the  pursuit 
of  your  goals"  (29),  rather  than  a  teleological  view  of 
rights,  the  view  that  builds  side  constraints  (rights)  into 
some  long  term  goal . 

Yet  Nozick's  deeper  motivation  for  deontological  rights 
centers  on  the  moral  importance  of  protecting  an  individual's 
ability  to  shape  his  (or  her)  life  the  way  he  (or  she)  wishes. 
According  to  Nozick,  this  "moral  importance"  is  grounded  in 
"the  meaning  of  life."  "A  person's  shaping  his  life  in 
accordance  with  some  overall  plan,"  he  explains,  "is  his  way 
of  giving  meaning  to  his  life"  (50) .   Enforcing  social  goals. 
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then,   fails   to   respect   the   moral   importance   of   the 

separateness  of  persons,  i.e.,  individuality- -  the  fact  that 

each  individual  is  a  separate  person  with  his  own  plan  of 

life,  or  ends.   For  Nozick,  Immanuel  Kant's  second  formulation 

of  the  categorical  imperative  expresses  the  moral  importance 

of  "respect  for  persons,"  i.e.,  respect  for  the  ends  of  a 

rational  being.    "Act  in  such  a  way  that  you  always  treat 

humanity,  whether  in  your  own  person  or  in  the  person  of  any 

other,  never  simply  as  a  means,  but  always  at  the  same  time  as 

an  end,"  says  Kant  (quoted  in  Nozick,  30).   Nozick  explains. 

Side  constraints  upon  action  reflect  the  underlying 
Kantian  principle  that  individuals  are  ends  and  not 
merely  means;  they  may  not  be  sacrificed  or  used  for  the 
achieving  of  other  ends  without  their  consent. 
Individuals  are  inviolable.  (30-31) 

Side  constraints  "express  the  inviolability  of  persons"  such 

that  a  person  may  never  be  forced  to  sacrifice  himself  for 

another  person  or  the  overall  social  good.   For  instance,  he 

says , 

To  use  a  person  this  way  [for  the  sake  of  others]  does 
not  sufficiently  respect  and  take  account  of  the  fact 
that  he  is  a  separate  person,  that  this  is  the  only  life 
he  has.  He  does  not  get  some  overbalancing  good  from  his 
sacrifice,  and  no  one  is  entitled  to  force  this  upon  him. 
(33,  emphasis  added) 

For  Nozick,  then,  moral  side  constraints  (the  Lockean 
rights),  which  express  the  inviolability  of  persons,  protect 
our  separate  existences,  whose  "moral  importance"  derives  from 
the  fact  that  persons  are  beings  not  only  capable  of  planning 
their  own  lives,  but  whose  very  meaning  of  life  depends  on  the 
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freedom  to  make  such  plans.   The  moral  importance,  then,  of 

the  freedom  to  plan  one's  life  without  interference,  Nozick 

concludes,   "leads  to  a  libertarian  side  constraint  that 

prohibits    aggression    against    another"    (33).    This 

"nonaggression  principle"  secures  for  each  individual  the 

possibility  of  leading  a  meaningful  life.    Moreover,  this 

"nonaggression  principle,"  he  believes,   derives  from  the 

following  argument: 

Thus  we  have  a  promising  sketch  of  an  argument  from  moral 
form  to  moral  content:  the  form  of  morality  includes  F 
(moral  side  constraints) ;  the  best  explanation  of 
morality's  being  F  is  p  (a  strong  statement  of  the 
distinctness  of  persons) ;  and  from  p  follows  a  particular 
moral  content,  namely,  the  libertarian  constraint.  (34) 

Nozick   notes   two   exceptions   to   the   nonaggression 

principle:  innocent  threats  and  innocent  shields  of  threat. 

An  "innocent  threat",  he  says,  "is  someone  who  innocently  is 

a  causal  agent  in  a  process  such  that  he  would  be  an  aggressor 

had  he  chosen  to  become  such  an  agent"  (34) .   So,  if  someone 

is  pushed  off  a  cliff  and  is  falling  on  you,   you  may 

disintegrate  him  (if  you  have  a  ray  gun) .   "Innocent  shields 

of  threat"  are  "innocent  persons  who  themselves  are  nonthreats 

but  who  are  so  situated  that  they  will  be  damaged  by  the  only 

means  available  for  stopping  that  threat"  (35) .   So,  you  may 

blow  up  a  person  who  is  strapped  onto  a  tank  if  your  aim  is  to 

save  yourself  from  that  tank.   He  admits  these  are  difficult 

issues  that  must  eventually  be  resolved,  but  he  does  not 

discuss  them  any  further. 
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Justice  in  holdings 

Nozick's  arguments  for  strong  individual  rights  to 
property  justify  a  type  of  distribution  he  calls  "justice  in 
holdings."  It  consists  of  three  major  principles,  which  I  will 
briefly  summarize  (150-182). 

The  [principle  ofl  original  acquisition  of  holdings. 
This  principle  specifies  the  way  an  individual  comes  to  own 
things  without  violating  anyone's  rights.  He  follows  Locke's 
account  by  arguing  that  a  natural  object  becomes  one's  own  by 
one  mixing  one's  labor  with  it  or  improving  it  through  one's 
labor  (174-178).  It  includes  a  Lockean  proviso.  One  may 
appropriate  as  much  as  one  likes  provided  (i)  "the  position  of 
others  no  longer  at  liberty  to  use  the  thing  [the  natural 
object]  is  [not]  thereby  worsened;"  or  (ii)  one  pays 
compensation  so  "[another's]  situation  is  not  thereby 
worsened"  as  mentioned  in  (i)  (178)  .  He  assures  us  that  "the 
free  operation  of  a  market  system  will  not  actually  run  afoul 
of  the  Lockean  proviso"  (182)  . 

The  [principle  of]  transfer  of  holdings.  This  principle 
allows  one  to  transfer  one's  legitimate  holdings  to  another 
through  sale,  gift,  trade  or  inheritance.  That  is,  one  is 
entitled  to  whatever  one  receives  by  any  of  those  means, 
provided  the  individual  from  whom  it  was  received  legitimately 
owned  it. 
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The   [principle   ofl   rectification   of   injustice   in 

holdings .   If  the  two  principles  above  are  violated,  then  the 

principle  of  rectification  comes  into  play. 

This  principle  uses  historical  information  about  previous 
situations  and  injustices  done  in  them  (as  defined  by  the 
first  two  principles  of  justice  and  rights  against 
interference) ,  and  information  about  the  actual  course  of 
events  that  flowed  from  these  injustices,  until  the 
present,  and  it  yields  a  description  (descriptions)  of 
holdings  in  society"  (152)  . 

The  principle  makes  a  best  guess  regarding  what  would  have 

occurred  if  the  injustices  did  not  take  place  and  recommends 

corrections  for  them. 

"Justice  in  holdings"  differs  from  other  theories  of 

justice,  according  to  Nozick,  in  one  very  important  respect; 

it  is  a  nonpatterned  theory.   A  patterned  distribution  takes 

the  following  formula:   "To  each  according  to  his ."   The 

blank  may  include  "need,"  "desert,"  "noble  blood,"  "I.Q.,"  or 

whatever.  To  think  that  a  theory  of  distributive  justice  must 

fill  in  the  blank,  he  argues,  is  to  "be  predisposed  to  search 

for  a  pattern"  (160)  .   Such  a  search,  argues  Nozick,  is  a 

constant  source  of  injustice,  or  rights  violation.   The  only 

acceptable  distributive  justice  theory,  according  to  Nozick, 

is  his  nonpatterned  theory  justice  in  holdings:   "From  each  as 

they  choose,  to  each  as  they  are  chosen"  (160) . 

Problems  with  "respect  for  persons" 
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Nozick's  book  has  generated  much  critical  discussion 
since  its  appearance.'  My  critical  comments  will  focus  on 
Nozick's  use  of  the  Kantian  expression  "respect  for  persons", 
which,  for  Nozick,  commands  us  not  to  interfere  with  an 
individual's  choices  (especially  choices  about  discarding  his 
property).  Such  interference,  he  argues,  undermines  one's 
ability  to  pursue  a  meaningful  life.  I  will  argue  that 
Nozick's  use  of  this  concept  should  include,  not  exclude,  a 
duty  (as  an  enforceable  requirement)  that  people  have,  in  some 
cases,  to  redistribute  their  holdings  to  help  the  needy  and 
that  a  government  should  be  the  instrument  for  that 
redistribution.  This  argument  will  not  be  complete.  It  is 
merely  the  beginning  of  a  longer  argument  that  is  developed 
later  (see  especially  chapter  five) . 

On  the  face  of  it,  it  seems  that  if  the  libertarian  side 

constraint  presupposes  the  moral  importance  of  securing  the 

possibility  of  pursuing  a  meaningful  life- -the  freedom  to 

shape  one's  plan  of  life- -then  it  should  justify  using  a 

government  to  assist  individuals  who  would  otherwise  not  be 

able  to  pursue  a  meaningful  life.   Consider  the  following  two 

arguments,  a  Nozickean  (N)  and  a  Weinerian  (W) : 

(N)  In  this  world,  some  people  will  try  to  harm  you  (e.g., 
rob,  cheat,  rape,  murder  and  so  on)  .  You  ought  to  be 
protected.  A  government  should  provide  protection;  however, 
not  because  protection  is  an  overall  goal,   but  because 


'For  a  selection  of  critical  papers,  see  Jeffery  Paul. 
For  a  recent  book- length  critical  study  of  Nozick's 
libertarianism,  see  Jonathan  Wolff  (1991) . 
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protection  is  essential  for  securing  the  possibility  for  a 
meaningful  life. 

(W)  In  this  world,  some  people  will  not  help  you  when  you  are 
starving,  sick,  and  so  on.  You  ought  to  be  helped.  A 
government  should  provide  assistance;  however,  not  because 
assistance  is  an  overall  goal,  but  because  assistance  is 
essential  for  securing  the  possibility  for  pursuing  a 
meaningful  life. 

Both  (N)  and  (W)  rely  on  the  moral  importance  Nozick  assigns 

to  "respect  for  persons."   Accepting  (W)  seems  to  respect 

persons  sufficiently  in  the  sense  that  Nozick  uses,  namely, 

securing  for  them  the  possibility  of  pursuing  a  meaningful 

life.   One  sufficiently  respects  another,  then,  not  only  by 

refraining  from  aggression  against  him  (or  her),  but,  in  some 

cases,  by  assisting  him  {or  her)  as  well. 

Nozick  might  complain  that  in  (W)  a  person  is  being 

sacrificed  to  benefit  another.   Yet  that  complaint  begs  the 

question  of  what  "sacrificing  a  person  to  benefit  another" 

means.    Suppose  a  banker,  John,  has  a  plan  of  life  that 

includes  defrauding  his  clients,   in  particular  Tim,   for 

purposes  of  economic  gain.   According  to  Nozick' s  view,  the 

libertarian  constraint  justifies  interfering  with  John's 

plans,  since  Tim  has  right  against  fraud.   Now  Tim  benefits 

from  prohibiting  John's  actions,  but  is  that  prohibition 

"sacrificing  John  to  benefit  Tim"?    For  consistency,  Nozick 

would  have  to  say  that  John  was  not  sacrificed  to  benefit  Tim. 

Nozick' s   explanation   would   be   that   John's   defrauding 

activities  are  not  legitimate,   i.e,   they  lead  to  rights 

violations . 
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Similarly,  if  we  determine  that  failing  to  prevent  a 
serious  harm  about  to  befall  another  is  not  part  of  a 
legitimate  life  plan,  then  forcing  someone  to  save  another 
will  not  necessarily  sacrifice  that  person  to  benefit  the 
other.  Recall  that  a  "right  violation"  involves  undermining 
one's  ability  to  pursue  a  meaningful  life.  But  one  can  also 
undermine  another's  ability  to  pursue  a  meaningful  life  by 
failing  to  prevent  some  serious  harm  that  will  befall  him. 
Suppose  John  fails  to  tell  Tim  that  his  investments  will  be 
lost  and  he  will  not  be  able  to  feed  his  family.  John's 
inaction  seriously  affects  Tim's  life  plan,  independently  of 
whether  John  violated  Tim's  rights.  Is  failing  to  prevent 
harm  that  will  befall  another  part  of  a  legitimate  life  plan? 
If  it  is  not,  then  forbidding  individuals  from  such  failures 
would  not,  even  on  Nozick's  terms,  sacrifice  one  to  benefit 
another.  In  other  words,  if  individuality  is  as  morally 
important  as  Nozick  believes,  then  a  legitimate  life  plan 
should  not  include  aggression  against  people  (violating  their 
rights)  and  it  should  also  not  include  failing  to  prevent 
similar  harm  that  will  befall  them. 

There  is  a  passage  where  Nozick  seems  to  recognize  that 

failing  to  prevent  great  harm  from  befalling  others  is  a  good 

reason  for  forcing  some  to  help  others. 

The  question  of  whether  these  side  constraints  are 
absolute,  or  whether  they  may  be  violated  in  order  to 
avoid  catastrophic  moral  horror,  and  if  the  latter,  what 
the  structure  might  look  like,  is  one  I  hope  largely  to 
avoid.  (3  0;  emphasis  added) 
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Does  violating  a  side  constraint- -a  Nozickean  right --to  "avoid 

catastrophic  moral  horror"  mean  that  Nozick  recognizes  the 

moral  importance  of  helping  to  prevent  harm?   The  answer  is 

unclear,  since  we  find  Nozick' s  comment  in  a  footnote  and  not 

more  seriously  discussed.   Nevertheless,  the  comment  opens  an 

important  issue  with  regard  to  whether  allowing  great  harm  to 

befall  another,  or  millions  who  are  in  need  of  food  or  medical 

treatment,  is  part  of  a  legitimate  life  plan. 

It  is  also  important  to  note  that  Nozick' s  reference  to 

Kant  for  implicit  authoritative  support  of  the  libertarian 

side  constraint  is  misleading.   Throughout,  Nozick  assumes, 

without  textual  support,  that  Kant's  second  formulation  may  be 

interpreted  narrowly,  where  "sufficiently  respecting  persons" 

forbids  forcing  them  to  help  another  in  need.   In  the  next 

chapter  I  will  present  textual  evidence  that  reveals  that 

Kant's  second  formulation  should  be  read  differently.  For 

Kant,  ignoring  others  in  distress  fails  to  respect  themi  as 

persons,   as  autonomous  beings  with  rational  life  plans. 

Contrary  to  Nozick,  Kant  argues. 

It  is  every  [person's]  duty  to  be  beneficent- -that  is,  to 
promote,  according  to  his  means,  the  happiness  of  others 
who  are  in  need,  and  this  without  gaining  anything  by  it. 
(Doctrine  of  Virtue,  120) 

Another  libertarian,  Tristram  Engelhardt  (1986),  attempts 

to  expand  Nozick' s   libertarian  justice   to  justify  some 

redistributive    practices,    including    provisions    for 

guaranteeing  a  minimum  level  of  health  care  for  all.   We  will 

now  turn  to  his  arguments. 
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Tristram  Engelhardt's  Libertarianism 

Tristram  Engelhardt,  in  The  Foundations  of  Bioethics. 
constructs  what  he  calls  the  foundations  of  a  "general  secular 
bioethics"  (11) .  He  offers,  he  says,  "what  could  be  seen  as 
a  transcendental  argument  for  Robert  Nozick's  principle  of 
freedom  as  a  side  constraint"  (45) .  Like  Nozick,  Engelhardt 
supports  a  strong  principle  of  nonaggression  and  rejects  a 
basic  human  right  to  health  care.  "A  basic  human  right  to  the 
delivery  of  health  care,  even  to  the  delivery  of  a  decent 
minimum  of  health  care,"  writes  Engelhardt,  "does  not  exist" 
(336)  .  Unlike  Nozick,  however,  he  claims  that  a  positive 
right  to  health  care  can  be  created  and  a  government  may 
enforce  it.  "Positive  rights  ...  to  the  delivery  of  health 
care,  arise  only  insofar  as  they  are  created  by  particular 
communities  or  nations."  Engelhardt  attempts  to  use  a  notion 
of  "communal  property"  (see  below)  to  justify  some 
redistributive  policies  for  establishing  a  two-tiered  health- 
care system  like  the  present  one,  e.g.,  the  Medicaid  program. 
After  explaining  his  arguments  for  his  moral  foundation  and 
how  it  supports  a  principle  of  nonaggression,  I  will 
critically  comment  on  them. 
The  transcendental  argument 

Engelhardt  develops  a  "general  secular  bioethics"  (11), 
which  functions,  he  says,  "as  a  logic  of  pluralism,  as  a  means 
of  peaceable  negotiations  of  moral  intuitions"  (11)  .  He  seeks 
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this  foundation  in  response  to  the  myriad  of  moral  views 

current  in  bioethics,  and  the  need  for  a  criterion  that  does 

not  presuppose  any  particular  substantive  moral  view.   He 

seeks  "a  neutral  framework     to  address  moral  problems  in 

biomedicine  [where]  individuals  generally  hold  a  diversity  of 

moral  views"  (11-12,  emphasis  added). 

[Secular  bioethics]  is  an  ethics  that  aspires  to  provide 
a  logic  for  a  pluralism  of  beliefs,  a  common  view  of  the 
good  life  that  can  transcend  particular  communities, 
professions,  legal  jurisdictions,  and  religions,  but 
whose  grounds  for  authority  are  immanent  to  the  secular 
world.  (2  6) 

Engelhardt  finds  the  foundations  of  (bio) ethics  by  finding  the 

necessary  condition  for  moral  discourse.  If  we  assume,  he 

argues,   that   "ethics   is   an   enterprise   in   controversy 

resolution  ...  on  bases  other  than  direct  or  indirect 

appeals  to  force"  (39),  then  finding  the  necessary  condition 

for  resolving  controversies   (which  do  not  presuppose  any 

substantive  moral  view)  will  reveal  the  foundational  criterion 

for  resolving  moral  disputes. 

He   presents   four   candidates   for   resolving   moral 

conflicts:  "(1)  force,   (2)  conversion  of  one  party  to  the 

other's  viewpoint,   (3)   sound  argument,  and   (4)   agreed- to 

procedures"   (39).     Appeals   to   force   are   automatically 

eliminated,  and  both  (2)  and  (3)  cannot  be  neutral,  so,  he 

claims,  "the  only  remaining  hope  is  resolution  by  agreement" 

(40)  . 

If  one  cannot  clearly  establish  by  sound  rational 
argument  a  particular  concrete  moral  viewpoint  as 
properly   decisive   (and   one   cannot,   because   the 
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establishment  of  such  a  viewpoint  itself  presupposes  a 
moral  viewpoint,  and  that  is  exactly  what  is  at  stake) , 
then  the  only  mode  of  resolution  is  by  agreement.  Such 
agreement  can  be  either  free  or  forced.  Free  agreement 
can  either  be  on  the  basis  of  sharing  moral  premises  for 
which  general  justification  cannot  be  given,  or  on  the 
basis  of  nonmoral  considerations  that  lead  one  to  agree 
to  a  mechanism  or  procedure  for  negotiating  disputes. 
For  this  to  succeed  generally,  one  will  need  to  discover 
an  inescapable  procedural  basis  for  ethics.  This  basis 
.  .  .  [is]  in  the  very  nature  of  ethics  itself.  ...  If 
one  is  interested  in  resolving  moral  controversies 
without  recourse  to  force  as  the  fundamental  basis  of 
agreement,  then  one  will  have  to  accept  peaceable 
negotiation  among  members  of  the  controversy  as  the 
process  for  attaining  the  resolution  of  the  concrete 
moral   controversies.     (40-41;  emphasis  added) 

"By  appealing  to  the  minimum  notion  of  ethics  as  a  means  for 

peaceably  negotiating  moral  disputes,"  he  argues  "one  can 

disclose  as  a  necessary  condition  for  ethics  the  requirement 

to  respect  the  freedom  of  participants  in  a  moral  controversy" 

(42,  emphasis  added)  .  ^°   However,  he  warns: 

This  view  of  ethics  should  not  be  seen  as  grounded  on  a 
conditional  concern  for  peaceableness .  It  is  not  simply 
based  on  an  interest  in  establishing  the  peaceable 
community.  It  should,  instead,  be  recognized  as  a 
disclosure,  to  borrow  a  Kantian  metaphor,  of  a 
transcendental  condition,  a  necessary  condition  for  the 
possibility  of  a  general  domain  of  human  life  and  of  the 
life  of  persons  generally.  Jt  is  a  disclosure  of  the 
minimum  grammar  involved  in  speaking  rationally  of  blame 
and  praise,  and  in  establishing  any  particular  set  of 
moral  commitments,  other  than  through  force.  (42; 
emphasis  added.) 


^°Compare  R.M.  Hare's  universalizability  thesis:  "The 
'right  to  equal  concern  and  respect'  that  can  be  established 
by  appeal  to  purely  formal  considerations,"  writes  Hare,  "is 
nothing  but  a  restatement  of  the  requirement  that  moral 
principles  be  universalizable .  .  .  .  [B]  ut  it  must  not  be 
taken  to  prove,  directly  or  by  itself,  conclusions  about  how 
in  particular  we  should  treat  people"  (1981,  154)  . 
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For  Engelhardt,  then,  an  ethics  of  procedural  mutual 
respect  is  a  necessary  precondition  for  adjudicating  between 
substantive  moral  views.  Everyone's  moral  views  must  be 
respected  equally  and  the  views  that  result  from  a  peaceable 
agreement  by  the  participants  are  the  morally  substantive 
views  that  each  participant  is  committed  to  obey.  Moral 
authority,  he  says,  is  "acquired  through  mutual  agreement" 
(42),  "with  the  consent  of  all  those  involved"  (43) .  "If  one 
is  to  have  reasons  for  actions  that  all  can  accept,"  argues 
Engelhardt,  "one  must  have  reasons  that  all  have  endorsed" 
(43,  emphasis  added).  "Authority  in  health  care,"  he 
concludes,  "is  therefore  contractual"  (49). 

Thus,  he  says,  "The  foundations  of  the  moral  point  of 
view  are  thus  best  expressed  not  in  terms  of  disinterest  with 
respect  to  personal  advantage  but  rather  in  terms  of  mutual 
respect"  (49) ,  which  can  be  "summarized  under  the  rubric  of  a 
negative  principle  of  autonomy"  (41,  emphasis  added)  .  "It  is 
here,"  he  continues,  "that  one  also  discovers  a  fundamental 
equality  among  all  persons"  (42).  "In  short,"  he  concludes, 
"a  form  of  moral  discourse  is  secured  for  secular  ethics  .  . 
.  even  without  establishing  the  correctness  of  any  particular 
moral  sense"  (45)  . 
The  principles  of  bioethics 

From  this  foundation,  Engelhardt  outlines  four  principles 
of  bioethics:  the  principle  of  autonomy,  of  beneficence,  of 
ownership  and  of  political  authority.   I  will  give  a  brief 
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sketch  of  each  principle,  aiming  to  determine  how  they  justify 
his  conclusions  for  the  macroallocation  of  health  care. 

The  principle  of  autonomy.  The  principle  of  autonomy 
derives  from  the  formal  property  of  morality  and  is  a  strong 
negative  principle  of  forbearance.  It  is  expressed  in  the 
following  maxim:  "Do  not  do  to  others  that  which  they  would 
not  have  done  unto  them,  and  do  for  them  that  which  one  has 
contracted  to  do"  (86)."  For  public  policy,  he  says,  "[it] 
provides  moral  grounding  for  defending  the  innocent"  and 
"grounds  what  can  be  termed  the  morality  of  autonomy  as  mutual 
respect"  (86) .  The  principle  of  autonomy  is  required  for  the 
very  coherence  of  the  moral  world  and  justifies  praising  and 
blaming  of  others.  It  is  a  basic  right,  then,  not  to  be 
interfered  with  when  pursuing  one's  plans  provided  one  does 
not  interfere  with  others  or  does  not  break  agreed- to 
contracts . 

The  principle  of  beneficence.  The  principle  of 
beneficence  provides  the  content  of  morality.  It  is  expressed 
in  the  following  maxim:  "do  to  others  their  good"  (87)  . 
Beneficence,  he  says,  "reflects  the  circumstance  that  moral 
concerns  encompass  the  pursuit  of  goods  and  the  avoidance  of 
harms"  (87)  .  However,  "since  no  particular  ordering  of  goods 
and  harms  can  be  established  .  .  .  there  is  no  contentful 


"The  reader  may  have  become  suspicious  that  Engelhardt 
has  smuggled  in  a  substantive  moral  principle- -the  Nozickean 
non-aggression  principle- -  from  what  was  supposed  to  be  a 
formal,  neutral,  transcendental  argument.  I  believe  he  has 
smuggled  in  a  moral  view  and  will  comment  further  below. 
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principle  of  beneficence  to  which  one  can  appeal"  (86)  .  Thus, 
one  cannot  be  held  blameworthy  for  nonbenef icence  since  the 
principle  of  beneficence  is  "not  required  for  the  very- 
coherence  of  the  moral  world"  (68).  The  principle  of 
beneficence  is  obligatory  only  when  "there  will  be  an 
agreement  between  the  giver  and  the  receiver,  regarding  the 
nature  of  the  good"  (77)  . 

The  principle  of  ownership.  The  principle  of  ownership 
also  derives  from  the  morality  of  mutual  respect  (134) ,  A 
person  is  free  to  own  almost  whatever  and  however  much  he 
wants.  Following  Locke  and  Nozick,  Engelhardt  claims  a  person 
comes  to  own  objects  by  mingling  his  labor  with  the  object. 

What  I  have  suggested  is  that,  insofar  as  an  individual 
enters  into  a  thing,  refashions  it,  remolds  it,  and,  to 
follow  Locke's  suggestion,  mingles  his  labor  with  the 
object,  the  object  comes  into  his  possession  (130). 

But   Engelhardt   interprets   Locke's   account   of   ownership 

differently  than  Nozick.   He  believes  that  this  different 

interpretation  allows  him  to  " [solve]  problems  not  clearly 

soluble  by  Robert  Nozick, "  namely,  how  to  justify  unconsented 

tax  collection  which  does  not  fall  within  the  scope  of  the 

Lockean  Proviso  (131). 

The  departure  from  Nozick  is  this.   Engelhardt  argues 

that  the  "thing"  or  matter  that  one  transforms,  or  mingles  his 

labor  with,  is   not    completely   that  person' s- -some  is  always 

left  for  the  community.    "Matter  itself,  the  dimension  of 

things  that  remains  after  the  things  are  transformed  into 

products ,' remains  in  common  ownership"  (131)  .   This  notion  of 
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"conunon  ownership,"  he  believes,  justifies  collecting  taxes 
(e.g.,  to  provide  funds  for  individuals  to  purchase  health 
care)  from  those  "who  have  not  in  fact  agreed  to  that  tax- - 
that  is,  agreed  individually  each  and  every  one"  (131) .  In 
fact,  this  ownership  is  so  "common"  that  it  is  partly  owned 
by  everyone  on  earth,  and  even,  he  says,  "at  an  intergalactic 
level"  (131).  "[S]uch  a  tax  [due  to  "common  ownership"],  he 
concludes,  would  need  to  reflect  a  fair  rent  on  such  material, 
apart  from  considerations  of  its  status  as  a  product"  (131) . 
(It  is  not  at  all  clear  what  "material"  he  is  referring  to,  or 
what  "a  fair  rent"  includes  and  how  that  would  be  determined, 
but  I  will  discuss  these  problems  below.)  At  any  rate,  this 
argument  for  "common  ownership"  appears  to  be  the  crucial 
justification  for  taxing  unconsenting  individuals  to  guarantee 
a  minimal  level  of  health  care  for  all. 

Apart  from  this  limit  on  ownership,  the  right  to 
ownership  is  extensive.  One  can  own  animals  (provided  one  is 
beneficent  to  them) ,  ^^  young  children  (provided  one  produced 
them) ,  and  persons  generally  (provided  they  agreed  to  it) 
(134).  Moreover,  he  claims,  "Since  the  principle  of  autonomy 
holds  precedent,  one  should  be  moved  to  respect  property 
rights  even  under  such  conditions  of  tension  within  the 
principle  of  beneficence  (i.e.,  between  giving  individuals 
their  property  and  giving  to  others  what  is  necessary  for 


^^Later  Engelhardt  comments  that  "these  considerations  [of 
beneficence]  would  place  few  restrictions  on  the  use  of 
animals  in  bona  fide  medical  research"  (1986:  147). 
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life)"  (135).  Finally,  he  argues,  the  right  to  ownership 
includes  "a  fundamental  moral  right  to  participate  in  the 
black  market"  (135)  . 

The  principle  of  political  authority.  Morally  justified 
political  authority,  he  claims,  derives  "from  the  consent  of 
the  governed"  (144),  and  the  morality  of  mutual  respect. 
Political  authority  protects  the  innocent  from  unconsented- to 
force,  enforces  contracts,  and  develops  welfare  rights  through 
the  use  of  "communal  property"  (144)  .  Aside  from  those 
powers,  governmental  authority  is  extremely  limited.  For 
instance,  he  argues  that  "the  unquenchable  markets  for 
pornography,  prostitution  and  drugs  must  be  tolerated  because 
of  the  basic  human  right  to  the  black  market"  (142)  .  Besides, 
he  says,  "the  data  suggest  on  prudential  grounds"  there  are 
more  harms  in  their  proscription  (142).^-' 
Problems  for  Engelhardt's  Libertarianism 

Engelhardt  claims  that  his  book's  "analysis  of  the 
principles  of  autonomy  and  beneficence  and  entitlements  to 
property  support  a  two-tiered  system  of  health  care"  (361) . 
"A  two-tiered  system  of  health  care,"  he  says,  "is  in  many 
respects  a  compromise.  On  the  one  hand,"  he  says,  "[this 
system]  provides  some  amount  of  health  care  for  all,  while  on 


^^Unfortunately  he  does  not  cite  any  data,  or  give 
references  to  any  work  on  the  topic.  Moreover,  these 
unquenchable  markets  also  result  in  people  stealing  and 
murdering;  should  that  be  tolerated  as  well?  It  is  not  clear 
that  all  moral  views  have  been  equally  considered- -as  his 
procedure  requires- -before  concluding  that  there  is  a  basic 
right  to  the  black  market.   I  will  comment  more  below. 
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the  other  hand  allowing  those  with  resources  to  purchase 

additional  health  care"  (361) . 

This  two-tiered  system,  Engelhardt  claims,  has  a  mixed 

justification: 

(1)  a  free  market  tier,  justified  in  terms  of  the  respect 
of  free  choices  and  private  property,  and  (2)  a  tier 
supported  by  communal  funds,  justified  in  terms  of  some 
vision  of  the  good  life  and  of  beneficent  action.  (364, 
emphasis  added) 

Does  this  mixed  justification  support  his  proposal?   I  will 

argue  that  his  principles  of  bioethics- -autonomy ,  beneficence, 

and  ownership- -do  not  justify  his  two-tiered  proposal.  First, 

his  principles  do  not  follow  from  their  foundation.  Secondly, 

if  " [moral]  authority  in  health  care  [and  in  ethics  generally] 

is  contractual"  (49)  ,  he  presents  no  explanation  why  everyone 

would  consent  to  his  proposal,  especially  to  the  beneficent 

action  which  requires,  in  his  view,  mutual  consent.   Thirdly, 

his  concept  of  "communal  property"  (which  allows  taxing  the 

unconsenting  rich)  is  too  vague  for  practical  purposes. 

First,  do  his  principles  of  bioethics  follow  from  their 

foundation,  an  agreed  "mechanism  or  procedure  for  negotiating 

disputes"   (40)?    I  will  first  focus  on  his  principle  of 

autonomy,  or  the  principle  of  non-aggression,  i.e.,  mutual 

respect.   This  principle,  like  Nozick's  concept  of  freedom  as 

a  side  constraint,   is  a  substantive  moral  principle  that 

protects  individuals  from  unconsented- to  intrusions.    It 

prescribes  strong  duties  not  to  interfere  with  others'  lives. 

However,  it  is  unclear  why  we  must  accept  this  principle  as  a 
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fundamental  principle  of  morality.  Engelhardt,  recall,  claims 
that  "the  negative  principle  of  autonomy,"  or  mutual  respect, 
is  the  "neutral  framework"  (11) ,  "the  logic  for  a  pluralism  of 
beliefs"  (26),  the  "inescapable  procedural  basis"  (41),  the 
"objective  and  conceptual  core"  (53) ,  the  "minimal  grammar  for 
moral  language"  (86)  for  rational  moral  discourse.  Yet,  if 
mutual  respect  is  a  formal  condition  for  moral  discourse- - 
neutral  with  respect  to  any  substantive  moral  view- -then 
failure  to  satisfy  it  is  not  a  moral  error,  but  an 
intellectual  one.  So  if  mutual  respect  is  the  logic  for  a 
pluralism  of  beliefs,  then  why  do  we  end  up  with  strong 
libertarian  beliefs?  Who  agreed  to  them?  His  procedure 
requires  one  to  respect  all  moral  beliefs,  but  he  has  decided 
for  us,  and  without  providing  any  arguments  for  such  a 
decision.  The  most  this  neutral  procedure  can  require  is  that 
we  consider  equally  all  moral  views,  which  would  include  a 
substantive  libertarian  view,  but  others  as  well.  Alone,  the 
procedure  cannot  recommend  which  moral  view  to  adopt.  If  we 
accept  the  procedure,  then  we  are  morally  bound  to  the  agreed- 
to  moral  conclusions.  However,  this  decision  procedure  never 
occurs . 

Minimally,  then,  the  procedure  commits  us  to  respect 
everyone's  views.  However,  Engelhardt  never  says  how  the 
agreements  are  to  be  made,  or  what  to  do  if  some  refuse  to 
agree.  Moreover,  his  health- care  policy  conclusions  seem  to 
have  left  out  a  number  of  moral  views.   For  instance,  would 
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everyone  agree  to  unlimited  property  rights?  At  one  point  in 
his  discussion,  Engelhardt  complains  that  Rawls's  theory  is 
inadequate  because  some  cultures  (BaMbuti  pygmies)  would  not 
rank  liberty  more  highly  than  other  societal  goods.  Yet  he 
never  considers  whether  all  cultures  would  rank  private 
property  so  highly  (consider  American  Indians) .  Moreover,  how 
many  people  would  agree  to  a  basic  human  right  to  the  black 
market  whereby  prostitution,  drugs,  and  pornography  can  be 
obtained  without  constraint?  Has  he  followed  his  own 
procedure?  He  has  smuggled  in  a  basic  right  to  the  black 
market  in  part  because  he  has  smuggled  in  a  strong  moral 
principle  of  autonomy. 

Consequently,  this  strong  principle  of  autonomy  severely 
limits  the  principle  of  beneficence  and  the  principle  of 
political  authority.  For  instance,  he  says,  "Since  the 
principle  of  autonomy  holds  precedent,  one  should  be  moved  to 
respect  property  rights  even  under  such  conditions  of  tension 
within  the  principles  of  beneficence  (i.e.,  between  giving 
individuals  their  property  and  giving  to  others  what  is 
necessary  for  life)"  (135).  Beneficence  is  limited,  however, 
only  because  he  assumes  the  principle  of  autonomy  is  so 
strong.  As  mentioned,  Engelhardt  never  justifies  such  a 
strong  principle.  Agreeing  to  his  procedural  bioethics 
morally  binds  us  only  to  principles  that  result  from  a 
peaceable  negotiation.  Yet  no  arguments  are  given  which  would 
indicate  that  we  have  all  agreed  to  a  strong  principle  of 
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autonomy  that  allows  property  rights  always  to  take  precedence 
over  human  lives.  Likewise,  this  principle  of  autonomy  limits 
political  authority;  the  government  may  not  restrict  "the 
unquenchable  markets  for  pornography,  prostitution,  and  drugs" 
(142) .  Again,  until  we  all  agree  to  such  a  strong  principle 
of  autonomy  these  substantive  conclusions  do  not  follow. 
Since  no  arguments  exist  for  this  strong  principle  of  autonomy 
the  remaining  principles  are  unconvincing.  If  so,  then  he 
provides  questionable  moral  support  for  his  two-tiered  health- 
care system. 

In  fact,  his  principle  of  beneficence  cannot  support  the 
bottom  tier.  For  instance,  Engelhardt  claims  that  to  ground 
moral  actions  in  beneficence  requires  mutual  agreement  among 
all  benefactors  and  beneficiaries.  Therefore,  to  morally 
justify  taxing  all  citizens  for  the  bottom  tier  we  need  the 
mutual  agreement  of  all  participants.  If  anyone  does  not  wish 
to  participate,  no  (legal)  right  to  beneficence  can  be 
created.  But  everyone  will  not  wish  to  participate,  according 
to  Engelhardt,  for  that  is  why  he  develops  a  concept  of 
"communal  property,"  a  concept  which  allows  taking  money  from 
the  unconsentinq  rich.  So  beneficence  can  never  justify  the 
bottom  tier,  as  he  claims  it  can  (361) . 

The  notion  of  "communal  property,  "  then,  is  the  only 
support  left  for  the  bottom  tier.  Recall  that  "Communal 
property"  is  "matter  itself.  .  .  [which]  remains  in  common 
ownership   of   persons   generally"   (131,   emphasis   added) . 
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Moreover,  he  said  that  because  of  communal  property,  "not  all 
property  is  privately  owned.  Nations  and  other  social 
organizations  may  invest  their  common  resources  in  insuring 
their  members  against  losses  in  the  natural  and  social 
lotteries"  (361) .  However,  questions  remain:  What  is  this 
"matter"  that  remains  after  things  are  transformed  into 
products?  How  much  can  be  taxed?  Is  it  a  flat  tax  or 
progressive?  If  I  am  athletic  and  transform  myself  into  a 
marketable  baseball  player,  then  what  is  the  "matter"  left 
over?  my  body?  my  skills?  (is  a  skill  "matter"?)  or  something 
else?  At  any  rate,  this  notion  of  "communal  property"  left 
for  taxation  is  unpersuasive  and  exceedingly  vague- -too  vague 
to  make  clear  what  exactly  is  available  for  taxation. 

Engelhardt  has  attempted  a  compromise:  to  defend  a 
Nozickean  conception  of  justice,  and  to  justify  some 
redistributive  policies  to  guarantee  a  minimum  level  of  health 
care  for  all.  Yet  his  arguments  for  the  nonaggression 
principle  are  incomplete  and  unpersuasive  to  support  his 
substantive  conclusions.  We  will  now  turn  to  an  attempt  to 
justify  redistributive  policies  independent  of  considerations 
of  justice. 

The  Enforced  Charity  Approach 

We  have  so  far  examined  two  approaches  for  evaluating  the 
macroallocation  of  health  care  in  the  United  States.  If 
justice  guaranteed  a  right  to  this  access,  then  everyone  would 
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be  guaranteed  access  to  health  care  and  the  government  would 
be  justified  in  enacting  the  appropriate  legislation.  On  the 
other  hand,  if  justice  does  not  guarantee  a  right  to  this 
access,  then  everyone  would  be  guaranteed  access  only  if  it 
resulted  from  the  voluntary  associations  of  charitable 
persons.  However,  Allen  Buchanan  argues  that  strictly 
voluntary  association  would  succumb  to  common  barriers  to 
successful  collective  action,  e.g.,  the  free- rider  problem  and 
the  assurance  problem.  If  health  care  is  a  morally 
fundamental  collective  good- -a  good  whose  production  requires 
the  efforts  of  many  charitable  individuals- -then  enforcement 
is  necessary  and  sufficient  for  achieving  it,  and  thus  the 
government  has  prima  facie  justification  to  enact  the 
appropriate  legislation,  independently  of  whether  individuals 
have  a  moral  right  to  health  care  (1984,  1989). 

This  Enforced  Charity  Approach  aims  to  challenge  two 
assumptions  that  underlie  the  debate  between  the  Rights 
Approach  and  the  Charity  Approach:  (1)  that  establishing  an 
antecedent  moral  right  to  health  care  is  a  necessary  condition 
for  justifying  universal  health- care  legislation;  (2)  that 
governmental  coercive  power  is  morally  justified  only  for 
purposes  of  securing  moral  rights.  Moreover,  subscribing  to 
assumptions  (1)  and  (2)  has  led,  according  to  Buchanan,  to  a 
further  assumption:  (3)  that  "very  little  can  be  said  about 
the  ethical  evaluation  of  the  current  [health- care  system]  in 
the  absence  of  a  convincing  defense  of  the  claim  that  there  is 
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a  moral  right"  to  health  care  (Buchanan,  1989:322,  cf . 
Talmadge  and  Chapman,  19  77) .  The  Enforced  Charity  Approach, 
then,  represents  a  kind  of  "end- run  around  of  the  conceptual 
impasse  created  by  the  deadlock  of  rival  theories  of 
distributive  justice"  (324)  .  It  is  a  strategy  for  justifying 
universal  health- care  policy  that  avoids  the  burden  of 
justifying  universal  rights  to  health  care,  without  having  to 
conclude  that  the  Charity  Approach  (i.e.,  the  libertarian) 
triumphs  by  default.  ^'^ 

As  I  mentioned  in  the  introduction,  the  most  recent 
President's  Commission,  Securing  Access  to  Health  Care,  has 
apparently  adopted  Buchanan's  Enforced  Charity  Approach, 
retreating  from  discussing  a  right  to  health  care,  which  the 
1952  Commission  supported  (Sass) .  "[IJnstead  of  speaking  in 
terms  of  'rights,'"  it  explains,  "the  current  Commission 
believes  its  conclusions  are  better  expressed  in  terms  of 
"ethical  obligations"  (4).^^  The  Commission  argues  that 
"society  has  an  ethical  obligation"  to  provide  an  "adequate 
level"  of  health  care  for  all  and  that  the  ultimate 
responsibility  and  authority  for  implementing  the  appropriate 


^^Other  writers  who  argue  for  universal  health  care 
without  invoking  rights  arguments  include  Moskop,  Siegler, 
Beauchamp  and  Fadan,  and  Childress. 

^^For  two  papers  that  are  critical  of  the  Commission's 
retreat  from  a  right  to  health  care,  see  Donald  Bayer  (1984) 
and  John  Arras  (1984)  .  For  more  discussions  and  criticisms  of 
the  Commission's  report  see  Daniel  Callahan  (1984)  ,  and  Baruch 
A.  Brody  (1989)  . 
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legislation  lies  with  the  federal  government   (3-6).  The 
following  will  discuss  Buchanan's  arguments. 

Health  Care  as  a  Collective  Good 

Allen  E.  Buchanan,  in  his  "The  Right  to  a  Decent  Minimum 
of  Health  Care,  "  argues  that  an  "enforced  beneficence^'^ 
approach"  justifies  providing  an  adequate  level  of  health  care 
for  all  (1984;  see  also  Buchanan,  1989) .  His  argument  is  a 
modified  libertarian  position.  His  thesis  is  that  even  if 
libertarians  do  not  accept  rights  to  health  care,  if  they  are 
rational  and  genuinely  beneficent  (i.e.,  if  they  discharge 
their  personal  duties  of  charity) ,  then  they  would  accept 
enforcing  a  universal  health- care  policy  as  necessary  and 
effective  for  achieving  their  charitable  aims. 

Buchanan  presents  two  arguments  to  support  that  thesis. 
The  first  argument  resembles  a  traditional  public  goods 
problem,  where  some  externality  encourages  a  person  to  take  a 
free  ride  on  the  contributions  of  others.  This  free-rider 
problem  may  block  efforts  at  coordinated,  collective  charity. 
For  instance,  a  rational  and  genuinely  beneficent  person  who 
could  contribute  to  a  number  of  small  charities,  e.g.,  the 
local  Red  Cross,  the  March  of  Dimes,  and  so  on,  or  could 
contribute  to  a  large  scale  charity,  e.g.,  a  universal  health- 
care system,  might  reason  that  his  contribution  to  the  large 


^^Buchanan  uses  the  expression  "duty  of  charity"  and  "duty 
of  beneficence"  interchangeably. 
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charity  is  negligible  and  could  be  better  spent  on  the  small 
charities.  That  is,  he  might  reason  as  follows:  either 
enough  others  will  contribute  to  the  large  charity  to  make  it 
work,  even  if  I  do  not  contribute  to  it;  or  not  enough  others 
will  contribute  to  the  large  one  to  make  it  work,  even  if  I  do 
contribute.  Either  way  my  contribution  to  the  large  charity 
makes  no  difference  and  could  be  used  better  toward  the  small 
ones.  The  rational  course  for  the  beneficent  person  is  to 
undertake  some  individual  act  of  beneficence  whose  success 
does  not  depend  on  the  actions  of  others,  and  not  to 
contribute  to  the  collective  project.  So,  the  genuinely 
beneficent  person  is  encouraged  to  take  a  free  ride  on  the 
contributions  of  others  towards  the  collective  project.  If 
everyone,  or  a  sufficient  number  of  people,  reasons  this  way, 
then  relying  on  strictly  individual  voluntary  contributions  to 
a  universal  health-  care  system  will  fail.  Thus  enforcing 
beneficence  is  needed  to  overcome  the  free- rider  problem. 

The  second  argument  focuses  on  the  more  general  problem 
for  achieving  goals  of  collective  action,  i.e.,  for  achieving 
a  collective  good.  A  "collective  good"  is  "simply  any  state 
of  affairs  whose  production  requires  the  efforts  of  many 
individuals  and  from  which  at  least  all  who  contribute  will 
benefit"  (Buchanan,  1987:  363).  If  universal  health  care  is 
a  collective  good,  then  achieving  it  may  be  still  be  blocked 
by  an  "assurance  problem. "  An  "assurance  problem"  may  occur 
even  when  no  externality  exists  that  encourages  individuals  to 
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take  a  free  ride  (363)  .  Here  the  rational  and  genuinely- 
beneficent  person  has  no  desire  to  free- ride  but  only  desires 
assurance  that  others  will  not  free- ride.  If  assurance  is  not 
given,  he  will  reason  that  his  contribution  will  be  wasted, 
and  could  be  better  spent  elsewhere,  even  though  he  knows  that 
his  other  beneficent  efforts  are  not  as  effective.  So, 
enforcing  contributions  to  the  program  helps  overcome  the 
assurance  problem. 

These  two  arguments  are  distinct.  In  the  first  argument, 
the  benevolent  person  reasons  that  he  should  not  contribute  to 
the  collective  program  even  if  he  has  assurance  that  others 
will- -his  contribution  will  make  no  difference  and  he  can 
benefit  from  the  collective  program,  i.e.,  free-ride,  while 
helping  in  other  beneficent  causes.  In  the  second  argument, 
the  benevolent  person  reasons  that  without  assurance  that 
others  will  not  free-ride,  he  would  waste  his  beneficent 
efforts  on  the  collective  project,  even  though  there  are  no 
other  projects  he  would  rather  contribute  to.  Both  arguments, 
Buchanan  stresses,  assume  that  people  want  to  help  others,  but 
that  their  laudable  desire  to  be  beneficent  may  be  self- 
defeating  where  enforcement  is  lacking. 

For  Buchanan,  then,  if  universal  health  care  is  a  morally 
fundamental  collective  good,  and  strictly  voluntary 
arrangements  for  securing  it  will  succumb  to  common  barriers 
to  successful  collective  action,  e.g.,  the  free-rider  problem 
and  the  assurance  problem,  then  enforcement  is  necessary  and 
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sufficient  for  achieving  this  collective  good,  and  thus  the 
government  has  prima  facie  justification  to  enact  the 
appropriate  legislation,  independently  of  whether  the 
individuals  who  receive  health- care  services  have  an 
antecedent  moral  right  to  them  (1989:  322-323). 

Buchanan  anticipates  and  responds  to  the  following 
criticisms.  First,  some  will  claim  he  assumes  that  moral 
principles  can  obtain  the  status  of  the  law,  and  thus  the 
government  may  legislate  morality.  If  so,  the  criticism 
continues,  then  that  inappropriately  compromises  individual 
liberty.  But,  Buchanan  replies,  the  enforced  charity  argument 
"only  contend [s]  that  one  important  moral  principle  [not  all 
moral  principles]  may  be  enforced  if,  in  the  absence  of 
enforcement,  familiar  problems  of  coordinated  joint  action 
would  arise"  (1984:  73). 

Secondly,  some  will  complain  that  "enforced  charity" 
misuses  the  traditional  concept  of  "the  duty  of  charity. " 
Traditionally,  moralists  understood  the  "duty  of  charity"  as 
an  imperfect  duty.  Imperfect  duties  allow  the  benefactor 
latitude  (or  "play- room")  with  regard  to  the  duty's  content 
(what  and  how  much  aid)  and  its  object  (whom  to  aid) .  Since 
"enforced  charity"  requires  giving  aid  to  all,  the  "duty  of 
charity"  cannot  provide  the  proper  moral  foundation.  Buchanan 
responds  that  the  discretionary  feature  of  the  duty  (of 
charity)  is  not  analytically  true;  if  it  were,  then  the  duty 
allows  one  to  choose  to  give  to  A  and  not  to  B,  when  their 
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needs  are  identical,  which  is  counterintuitive.  Depending  on 
how  we  handle  this  problem,  he  argues,  "we  might  find  it 
appropriate  to  revise  the  traditional  concept"  (74). 
Nevertheless,  he  argues,  a  more  plausible  reason  for  a 
benefactor's  discretion  seems  to  be  a  practical  rather  than  a 
conceptual  or  moral  one  (74)  .  But  if  the  reason  for 
discretion  is  practical  then  the  notion  of  collective  charity 
rather  than  individual  charity  resolves  any  practical 
concerns . 

Even  if  the  duty  of  charity  has  been  optional,  Buchanan 
argues,  we  can  demand  an  explanation  for  that  feature.  For 
instance,  what  justifies  aiding  some  people  and  not  all?  The 
traditional  explanation,  he  says,  does  not  lie  "in  moral 
theory  or  an  analysis  of  the  concept  of  beneficence,  but  in  an 
appreciation  of  two  facts  about  the  circumstances  in  which 
individual - -as  opposed  to  collective- -beneficence  occurs" 
(75)  .  First,  an  individual's  limited  resources  require  him  to 
be  selective,  unless  he  prefers  excessive  burdens.  Secondly, 
people  enjoy  controlling  their  contributions,  which  ensures 
their  efforts  are  effective.  However,  enforced  charity 
satisfies  both  of  these  conditions,  and  thus  is  consistent 
with  the  traditional  concept  of  the  duty  of  charity. 

Finally,  Buchanan  believes  a  libertarian  may  raise  a  more 
serious  objection  to  the  enforced  charity  approach.  The 
libertarian  may  claim  that  enforcing  charity  is  permissible 
provided  "doing  so  does  not  violate  important  moral  rights" 
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(76) .  Buchanan  "agrees  wholeheartedly"  with  this 
qualification  (76)  .  However,  he  adds,  this  libertarian 
qualification  is  not  a  serious  criticism  unless  the 
libertarian  specifies  which  important  moral  rights  will  be 
violated  (as  applied  to  health  care)  and  plausibly  justifies 
them.  Regarding  the  latter,  he  says,  "no  one  has  successfully 
executed"  that  project  (76)  .  For  instance,  to  rule  out 
enforcing  charity,  the  libertarian  needs  to  justify  an 
unlimited  right  against  interference,  or  an  unlimited  right  to 
private  property.  Neither  can  be  done,  he  believes,  without 
"begging  the  question  by  appealing  to  intuitions  that  his 
nonlibertarian  opponent  does  not  share"  (76-77).  Without  a 
sound  theoretical  justification  for  such  unlimited  rights, 
Buchanan  concludes,  "the  burden  of  proof  is  on  the  libertarian 
to  substantiate  the  claim  that  the  enforcement  in  question 
violates  important  moral  rights"  (77) . 

He  concludes  by  noting  an  important  implication  of  his 
nonrights  based,  enforced  charity  approach  for  the  issue  of 
specifying  the  content  of  a  decent  minimum  to  health  care. 
For  instance,  any  rights -based  arguments  for  a  decent  minimum 
must  determine  the  content  of  the  right  if  it  is  to  give  us 
guidance.  After  all,  rights  are  typically  thought  of  as 
determinate  with  regard  to  their  content.  However,  little  can 
be  said  about  the  content  "prior  to  the  outcome  of  political 
processes  or  extensive  empirical  research"  (77) .  That  is  a 
disturbing  problem  for  rights -based  approaches.    However, 
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Buchanan  explains,  because  duties  of  beneficence  by  their  very- 
nature  "are  not  precisely  delineated  .  .  .  the  advocates  of 
the  enforced  beneficence  approach  can  warmly  welcome  the  lack 
of  principled  specification  as  a  vindication  of  his  view 
rather  than  accept  it  begrudgingly  as  an  embarrassing 
theoretical  lacuna"  (77-78) . 

Is  Enforcing  Charity  Enough? 

If  universal  health- care  policy  debates  that  avoid  the 
burden  of  having  to  settle  the  issue  over  whether  a  universal 
right  to  health  care  exists  are  more  constructive  debates, 
then  Buchanan's  strategy  is  an  important  contribution. 
However,  the  libertarian  duty  of  charity,  or  beneficence,  as 
Buchanan  presents  it,  may  be  too  weak  to  provide  a  basis  for 
justifying  a  universal  health- care  system.  Two  reasons  can  be 
given:  (1)  Currently  our  society  does  not  contain  enough 
rational  and  genuinely  beneficent  individuals,  i.e.,  persons 
who  either  by  the  force  of  their  conscience  or  social  pressure 
(not  legal)  think  about  ways  to  discharge  their  duty  of 
charity;  (2)  The  libertarian  duty  of  charity  is  always 
voluntary,  and  that  detracts  from  the  moral  importance 
necessary  for  invoking  enf orcement- -  the  kind  of  moral 
importance  that  libertarians  assign  to  the  duty  of 
nonaggression. 

Libertarians  enforce  the  duty  of  nonaggression  because  of 
its  role  in  securing  for  persons  the  ability  to  pursue  their 
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plans  of  life.  Such  enforcement  presupposes  that  these 
persons  do  not  necessarily  live  in  a  community  made  up  of 
entirely  rational  and  genuinely  nonmalevolent  people. 
Nonaggressive  behavior  is  enforced  (individuals'  negative 
rights  are  protected)  because  some  individuals  might  decide  to 
act  malevolently;  they  might  not  respect  the  rights  of  others. 
If  libertarian  duties  of  charity  are  weak  duties  (i.e., 
always  voluntary) ,  compared  to  duties  of  justice,  then 
overcoming  barriers  to  achieving  charitable  aims  might  be  a 
necessary,  but  not  a  sufficient,  moral  reason  for  coercing 
cooperation.  It  will  not  be  sufficient  for  justifying 
coercing  those  individuals  who  are  not  genuinely  beneficent, 
who  do  not  wish  to  voluntarily  help  others.  Buchanan  assumes 
that  coercing  cooperation  is  justified  only  because  he  assumes 
that  those  cooperating  desire  universal  health  care  as  a 
collective  good.  He  assumes  that  legislating  is  necessary  and 
effective  to  coordinate  those  who  are  rational  and  genuinely 
beneficent,  but  whose  altruistic  impulses  would  be  undermined 
by  the  actions  (or  inactions)  of  others.  Yet,  imagine  arguing 
for  enforcing  collective  efforts  to  end  racism  and  sexism  only 
among  the  genuinely  nonracist  and  nonsexist,  or  enforcing 
collective  efforts  to  reduce  industrial  pollution  only  among 
the  genuinely  nonmalef icent .  Libertarians  would  justify 
enforcing  those  collective  aims- -ending  racism,  sexism  and 
industrial  pollution- -not  merely  to  coordinate  collective 


66 
aims,  but  to  compel  individuals  to  discharge  their  respective 
duties,  since  many  may  not  voluntarily  do  so. 

Enforcing  the  principle  of  nonaggression,  then,  is  not 
only  necessary  for  overcoming  barriers  to  successful 
collective  action,  but  also  for  providing  the  proper 
incentives  (i.e.,  legal  sanctions)  necessary  for  compelling 
individuals  to  cooperate  who  would  otherwise  not  do  so. 
Likewise,  we  need  to  justify  an  enforceable  principle  of 
beneficence  that  requires  individuals  to  help  to  prevent 
serious  harm  that  might  befall  others  (e.g.,  preventing 
starvation,  or  relieving  medical  poverty) .  Assistance  in 
these  cases  would  be  as  morally  urgent  as  protecting 
individuals  against  others'  aggression.  This  principle  might 
justify  a  level  of  beneficence  that  we  can  reasonably  require 
everyone  to  come  up  to,  independently  of  whether  they  are 
genuinely  beneficent,  and  especially  because  many  individuals 
are  not.  This  principle  of  beneficence  would  prescribe  duties 
that  individuals  have  as  a  moral  requirement,  and  not  merely 
as  charitable  (voluntary)  ideals.  The  next  three  chapters 
will  attempt  to  develop  an  enforceable  principle  of 
beneficence  by  providing  some  arguments  for  amending  both  the 
theory  underlying  and  the  practice  associated  with  the  duty  of 
beneficence.  The  first  argument  is  historical.  I  argue  that 
both  Immanuel  Kant  and  John  Stuart  Mill  distinguish  a 
principle  of  beneficence  that  justifies  enforcing  plans  to 
help  the  needy  from  beneficence  that  is  merely  voluntary.   In 
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some  cases,  this  principle  requires  individuals  to  cooperate 
in  large  scale  relief  efforts.  The  second  part  of  the 
argument  further  develops  this  duty  to  cooperate  in  efforts  to 
help  the  needy  by  distinguishing  it  from  acts  of 
supererogation,  which  are  praiseworthy,  but  not  universally 
required.  Using  R.M.  Hare's  two-level  theory  of  moral 
thinking,  I  argue  for  a  principle  of  cooperative  beneficence 
that  we  can  reasonably  require  everyone  to  follow.  This 
principle  requires  individuals  to  cooperate  in  collective 
beneficent  efforts  by  fulfilling  some  well-defined  equitable 
role  toward  their  success.  However,  I  will  say  more  about 
this  argument  in  chapter  five.  The  next  two  chapters  will  be 
occupied  discussing  the  moral  theories  of  Immanuel  Kant  and 
John  Stuart  Mill  and  their  respective  arguments  for  an 
enforceable  duty  of  beneficence. 


CHAPTER  3 
IMMANUEL  KANT  AND  THE  DUTY  OF  BENEFICENCE 


It  is  every  man's  duty  to  be  beneficent- -that  is,  to 
promote,  according  to  his  means,  the  happiness  of  others 
who  are  in  need,  and  this  without  hope  of  gaining 
anything  by  it. 

Immanuel  Kant^^ 


Introduction 

Does  Immanuel  Kant's  moral  theory  support  an  enforceable 
duty  of  beneficence- -one  that  requires  all  members  of  society 
to  cooperate  in  institutions  that  help  the  needy,  e.g.,  the 
medically  needy?  As  noted  in  the  last  chapter,  Robert  Nozick 
provided  a  dubious  use  of  Kant's  second  formulation  of  the 
categorical  imperative  ("respect  for  persons")  to  support  his 
libertarian  (negative)  rights,  or  nonaggression  principle 
(34ff )  .  Besides  Nozick,  Allen  Buchanan  interprets  Kant  as  a 
libertarian  as  well  (1982:  43ff).  For  Kant,  explains 
Buchanan,  beneficence  is  only  a  virtue,  "whose  fulfillment  is 
left  up  to  the  discretion  of  the  individual  or  to  voluntary 


^''immanuel  Kant,  The  Doctrine  of  Virtue  Part  II  of  the 
Metaphysics  of  Morals  (hereafter  DV)  ,  trans.  Mary  J.  Gregor 
(Philadelphia:  University  of  Pennsylvania  Press,  1964)  452. 
Page  numbers  for  parenthetical  references  refer  to  the 
Prussian  Academy  edition,  which  are  also  provided  in  the 
translations  cited.  Kant's  gesammelte  Schriften  (Berlin: 
Preussische  Academie  der  Wissenschaf ten,  1900-1942). 
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associations    of    individuals    who    support    charitable 

institutions"   (43) .    However,   in  a  recent  study,   Roger 

Sullivan  argues  that  Kant  would  probably  not  support  a 

libertarian  view. 

But  since  human  beings  [for  Kant]  are  not  only 
imperfectly  rational  by  nature  but  also  infected  by 
a  propensity  to  evil,  we  can  have  confidence  that 
the  libertarian  ideal  is  an  "empty  yearning"  that 
Kant  never  seriously  considered  (242-243). 

This  chapter  does  not  intend  to  resolve  this  dispute,  nor 

develop  any  new  interpretation  of  Kant's  moral  philosophy. 

Its  aim  is  merely  to  provide  some  textual  evidence  that  Kant's 

moral  theory  supports  an  enforceable  duty  of  beneficence  that 

is  distinct  from  libertarian  beneficence  (or  charity) ,  which 

is  always  voluntary.   Kant's  duty  of  beneficence,  I  believe, 

requires  members  of  a  civilized  society  to  cooperate  in 

institutions  that  aid  the  needy,  and  requires  that  they,  if 

necessary,  should  be  forced  to  do  so  by  law.   This  evidence 

will  be  provided  by  reconstructing  Kant's  argument  for  a  duty 

of  beneficence  as  he  presents  it  in  both  the  Groundwork  of  the 

Metaphysic  of  Morals   (hereafter  GMM) ,   and  "Doctrine  of 

Virtue" :  Part  II  of  The  Metaphysic  of  Morals.   In  the  former 

work  Kant  indicates  how  two  formulas  of  the  Categorical 

Imperative  (the  formula  of  Universal  Law,  and  the  formula  of 

Respect  for  the  Dignity  of  Persons  (or  Persons  as  Ends-In- 

Themselves) )  generate  this  duty.   In  the  latter  Kant  argues 

that  certain  obligatory  ends  (e.g.,  another's  rational  life 

plans)  are  the  content  for  the  categorical  imperative.   For 
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Kant,  we  are  forbidden  to  ignore  the  rational  ends  of  others, 
and  the  duty  of  beneficence  requires  that  we  help  them  to 
achieve  those  ends,  if  we  can.  Since  duty,  for  Kant, 
prescribes  what  we  should  do  and  not  what  we  want  to  do, 
enforcing  this  duty  by  law  can  be  justified,  for  Kant,  since 
we  would  accept  that  duty  if  we  followed  our  reason  rather 
than  our  desires. 

The  Supreme  Moral  Principle 

Kant's  moral  philosophy  centers  on  what  he  calls  the 
supreme  moral  principle:  "Act  only  on  that  maxim  through 
which  you  can  at  the  same  time  will  that  it  should  become  a 
universal  law"  (GMM:  421)  .  "We  must  be  able  to  will,"  he 
says,  "that  a  maxim  of  our  action  should  become  a  universal 
law- -this  is  the  general  canon  for  all  moral  judgement  of 
action"  (GMM:  424)  .  Kant  calls  this  principle  the  Categorical 
Imperative.  And  although  he  describes  other  formulations^^ 
(e.g..  Formula  of  Universal  Law,  of  Respect  for  the  Dignity  of 
Persons,  of  Legislation  for  a  Moral  Community) ,  for  Kant  only 
one  moral  law  exists.  As  he  points  out:  " [T] he  aforesaid 
three  ways  of  representing  the  principle  of  morality  are  at 


^^Paton,  in  his  The  Categorical  Imperative  (Hutchinson  & 
Co.  1947:  129)  describes  five  formulations  of  the  categorical 
imperative.  However,  Wolff  (1973)  points  out  that  Kant  claims 
to  have  only  three  formulas,  a  formal  one,  the  universality 
formula;  a  material  one,  humanity  as  an  end- in- itself  formula; 
and  a  synthesis  of  one  and  two,  the  autonomy  formula  (156 
n23)  .  For  my  purposes  it  is  only  necessary  to  recognize  these 
three  formulas. 
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bottom  merely  so  many  formulations  of  precisely  the  same  law" 
(GMM:  436).  The  content  of  the  (moral)  law  (the  ends  of 
mankind,  happiness  (GMM:  399,  430;  CPR:  61^',  119;  DV:  490; 
LE:  192^°))  comes  out  more  clearly  in  his  second  formulation 
of  the  Categorical  Imperative  (Respect  for  the  Dignity  of 
Persons,  or  Persons  as  Ends- In- Themselves) .  This  formulation, 
and  its  content,  (discussed  more  fully  below)  are  central  in 
Kant's  arguments  for  the  duty  of  beneficence,  and  for 
enforcing  it  by  law. 

For  Kant  the  Categorical  Imperative  prescribes  duties. 
"A  duty,"  he  says,  "is  an  action  to  which  we  are  obligated" 
(DV:  221)  .  Moreover,  "all  duties  contain  a  concept  of 
necessitation  by  the  law"  (DV:  393).  Therefore,  "a 
categorical  imperative  is  a  law  which  either  commands  or 
prohibits;  it  sets  forth  as  a  duty  the  commission  or  omission 
of  an  action.  An  action  that  is  neither  commanded  nor 
forbidden  is  merely  permissible"     (DV:  221;  cf .  DV:  395). 

According  to  Kant,  then,  we  are  obligated  to  perform  some 
actions  and  obligated  to  refrain  from  others.   Moreover,  some 


^'immanuel  Kant,  Critique  of  Practical  Reason  (hereafter 
CPR),  trans.  Lewis  White  Beck  (Indianapolis:  Merill,  1965). 

^°Immanuel  Kant  Lectures  on  Ethics  (hereafter  LE)  ,  trans. 
Louis  Infield  (New  York:  Harper  and  Row,  1963)  .  Page  numbers 
refer  to  Infield's  translation  and  not  to  the  Prussian 
Academy.  As  a  caution  to  the  reader,  quotations  from  Kant's 
Lectures  on  Ethics  are  not  Kant's  actual  words  since  these 
lectures  were  taken  from  one  of  four  different  copies  of  the 
same  lectures  by  different  students.  However,  Paul  A.  Schilpp 
comments  that  " [a]  general  agreement  of  the  four  copies  used 
.  .  .  affords  a  certain  assurance  of  the  correctness  of  the 
general  content"  (144,  nl) . 
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obligations  can  be  discharged  with  less  discretion  than 
others.  For  instance,  one  has  little  discretion  in  the  way- 
one  keeps  promises,  while  there  may  be  many  ways  one  may  help 
another  person  in  need.  Kant  schematizes  these  duties  as 
follows:  (1)  perfect  duties,  like  keeping  promises  and  not 
committing  suicide,  are  "narrow"  duties:  duties  that  "admit  no 
exception  in  favor  of  inclination"  (GMM:  421n) ;  and  (2) 
imperfect  duties,  like  promoting  the  needs  of  oneself  and 
others,  are  "wide"  duties:  duties  that  allow  "play- room 
(latitude)  for  free  choice  in  following  (observing)  the  law" 
(DV:  389)  .  Kant's  definition  of  perfect  duties  in  the 
Groundwork  seems  to  imply  that  imperfect  duties  allow 
exceptions  and  that  they  are  optional  like  acts  of  charity. 
However,  that,  I  believe,  would  be  a  misreading  of  Kant.  The 
following  will  show  that  Kant  clears  up  his  perfect/imperfect 
distinction  in  the  Doctrine  of  Virtue,  where  he  emphasizes 
that  although  one  has  some  discretion  in  discharging  imperfect 
duties,  the  act  of  discharging  them  is  not  optional  (Cf .  GMM: 
422n) .  Thus,  the  perfect- imperfect  distinction  "essentially 
involves  the  narrow- wide  distinction"  (Cummisky,  607;  see  also 
Gregor,  96;  Hill,  56-58),  and  not  a  distinction  between 
obligatory  strength.  I  will  return  to  this  distinction  below. 
Kant  also  distinguishes  between  benevolence  in  our 
wishes,  benevolence  in  practice  (beneficence) ,  and  the  duty  of 
beneficence.  For  Kant,  benevolence  in  our  wishes  concerns  our 
attitude   toward   mankind,   our   universal   love   of   man. 
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Benevolence  in  practice  (beneficence)  is  voluntarily  helping 
others- -possibly  some  more  than  others.  The  duty  of 
beneficence,  however,  concerns  a  "maxim  of  action"  (DV:  449), 
or  "conduct"  (DV:  400)  that  one  is  required  to  perform  in 
certain  circumstances.  They  are  not  acts  we  can  wish  to  do  or 
not  wish  to  do,  but  ones  we  are  obligated  to  do.  I  will  also 
say  more  about  this  distinction  below. 

The  Groundwork 

The  Formula  of  the  Universal  Law 

In  the  Groundwork.  Kant  presents  four  famous 
illustrations  of  the  Categorical  Imperative .^^  The  last  of 
the  four  generates  an  imperfect  duty  to  aid  another  in  need. 
The  illustration  is  used  twice.  The  Formula  of  Universal  Law 
is  applied  first,  followed  by  the  Formula  of  Respect  for  the 
Dignity  of  Persons.   I  shall  discuss  each  separately. 

The  Formula  of  the  Universal  Law  states:  "Act  only  on 
that  maxim  through  which  you  can  at  the  same  time  will  that  it 
shall  become  a  universal  law"  (GMM:  421) .  Kant  then  applies 
the  principle  to  the  following  example.  A  man  is  flourishing, 
but  sees  "others  who  have  to  struggle  with  great  hardships 
(and  whom  he  could  easily  help^^)  ;  "   and  he  thinks  "What  does 


^^For  a  critical  discussion  of  Kant's  four  examples  see 
Wolff  (1973 :  157-177) . 

^^"Could  easily  help"  is  a  vague  phrase  that  could  mean 
physical  or  psychological  ease  or  both.  It  makes  sense  to 
interpret'  it  to  mean  an  amount  of  help  that  at  most  will  not 
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it  matter  to  me?  Let  every  one  be  as  happy  as  Heaven  wills  or 

as  he  can  make  himself;  I  won't  deprive  him  of  anything;  I 

won't  even  envy  him;  only  I  have  no     wish     to  contribute 

anything  to  his  well-being."  (GMM:  423,  my  emphasis). 

Although  this  man  does  not  "wish  to  contribute"  to  the 

needy  person's  well-being,  he  is,  nevertheless,  says  Kant, 

obligated  to  do  so.   That  is,  he    cannot    will    the  following 

maxim,  "I  ought  not  to  aid  another  in  need,  when  aid  could 

easily  be  given."   Kant  provides  the  following  reasons. 

But  although  it  is  possible  that  a  universal  law  of 
nature  could  subsist  in  harmony  with  this  maxim,  .  .  . 
yet  it  is  impossible  to  will  that  such  a  principle  should 
hold  everywhere  as  a  law  of  nature.  For  a  will  which 
decided  in  this  way  would  be  in  conflict  with  itself, 
since  many  a  situation  might  arise  in  which  the  man 
needed  love  and  sympathy  from  others,  and  in  which,  by 
such  a  law  of  nature  sprung  from  his  own  will,  he  would 
rob  himself  of  all  hope  of  the  help  he  wants  for  himself. 
(GMM:  423) 

This  illustration,  says  Kant,  demonstrates  "actual  duties 

.  .  .  whose  derivation  from  a  single  principle  leaps  to  the 

eye"  (GMM:  423).   He  calls  this  duty  a  "wider  (meritorious) 

duty"  as  compared  to  a  "narrow  (rigorous)  duty"  (GMM:  424) . 

The  duty  is  wide  or  imperfect  because  one  cannot  will  this 

maxim  to  be  a  universal  law  of  nature  without  contradicting 

one's  own  rational  ends,  and  thus  one  cannot  act  from  it  as  a 

principle  of  morality.    The  application  of  this  formula  of 

the  categorical  imperative  stresses  the  universalizability  of 


endanger  one's  own  plans  of  life.  H.  J.  Paton  interprets  a 
similar  phrase  to  mean  "that  we  ought  to  further  the  ends  of 
others  only  so  far  as  they  are  not  manifestly  foolish  or 
incompatible  with  the  moral  law"  (173) . 
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this  moral  judgement.  "The  proof  of  our  obligation  to 
beneficence, "  says  Mary  Gregor,  "turns  on  the  impossibility  of 
willing  our  maxim  of  selfishness  as  universal  law"  (194) . 
However,  she  says,  Kant  is  not  stressing  logical 
contradictions  as  the  source  of  the  'moral  force.'  Rather, 
Kant  is  explaining  "a  teleological  consistency  between  our 
maxim  and  our  objective,  rational  ends"  (203f).^^  Since  one 
would  want  one's  objective  rational  ends  promoted,  and  since 
one's  objective  rational  ends  are  the  ends  all  humanity 
shares,  when  one  easily  can,  one  must  promote  the  objective 
rational  ends  of  others  in  need.  "To  neglect  these  [ends] , " 
says  Kant,  "can  admittedly  be  compatible  with  the  maintenance 
of  humanity  as  an  end  in  itself,  but  not  with  the  promotion  of 
this  end"  (GMM:  430)  .^^ 

With  this  application  of  the  categorical  imperative,  Kant 
generates  a  duty  to  aid  (when  aid  can  easily  be  given)  "so  far 
as  the  type  of  obligation  is  concerned  (not  the  object  of 
dutiful  action)  "  (GMM:  424)  .  For  instance,  he  has  not  told  us 
whom  we  are  to  aid  (minimally,  anyone  who  can  be  easily 
helped) ,  how  to  aid,  nor  how  much.  Nevertheless,  the  point  is 


"Cf.  H.  J.  Paton's  comment:  The  view  that  Kant's 
arguments  are  based  on  logical,  as  opposed  to  teleological 
consistency,  says  Paton,  is  "the  most  serious  misunderstanding 
[of  Kant]  of  all"  (quoted  in  Gregor,  xi) . 

^^If,  however,  one  adopted  as  one's  end  a  policy  never  to 
require  the  cooperation  of  another  (as  a  Stoic  might) ,  it 
would  be  possible  to  will  the  above  maxim  ("I  ought  not  to  aid 
another")  without  committing  any  teleological  inconsistency 
(see  Wolff,  1973:  170-171)  .  However,  most  people  are  probably 
not  that  stoic. 
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that  ignoring  this  obligation,  when  we  are  in  a  position  to 
discharge  it,  would  be  wrong.  As  Roger  Sullivan  points  out, 
"imperfect  obligations  do  not  admit  of  exception,  only  a  wide 
range  of  ways  to  fulfill  them"  (73).  Moreover,  "These 
questions  [regarding  duties  of  virtue],"  says  Kant,  "do  not 
yield  so  many  different  kinds  of  ojbligration  (for  there  is  only 
one  kind  .  .  .)  ,  but  of  so  many  ways  of  applying  [the  one 
principle  of  virtue]  (corollaries)"  (DV:  468,  underline 
added) . 

The  Formula  of  Respect  for  Persons 

The  formula  of  respect  for  the  dignity  of  persons  also 

generates  a  positive  duty  to  aid  others  in  need  (GMM:  430; 

MEJ:  221;^^  DV:  448-51)  J^    In  the  Groundwork,  Kant  uses  the 

same  example  to  illustrate  the  application  of  this  formula. 

The  formula  is  this: 

Act  in  such  a  way  that  you  always  treat  humanity,  whether 
in  your  own  person  or  in  the  person  of  any  other,  never 
simply  as  a  means,  but  always  at  the  same  time  as  an  end. 
(GMM:  429) 

For  Kant,  respecting  the  dignity  of  a  person  is  treating 
that  person  only  as  an  end,  and  never  solely  as  a  means  to  an 


^^Immanuel  Kant,  The  Metaphysical  Elements  of  Justice: 
Part  I  of  the  Metaphysics  of  Morals  (hereafter  MEJ)  trans. 
John  Ladd  (Indianapolis,  Ind. :  Bobbs  Merill,  1965). 

^'^According  to  Cummisky  (594)  ,  there  is  general  agreement 
that  the  formula  of  respect  for  the  dignity  of  persons 
generates  both  negative  and  positive  duties.  See,  e.g.,  H.  J. 
Paton,  (152,  156-57,  165-174);  Wolff  (157-77);  Bruce  Aune 
(181-88) ;-R.  J.  Sullivan,   (193-211). 
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end.   Moreover,  it  is  to  consider  that  person  as  an  equal  in 

one's  rational  life  plans,  that  is,  considering  the  rational 

ends  of  others,  as  best  one  can,  as  one's  own.   As  Robert 

Wolff  comments,   "Presumably,  what  Kant  means  by  treating 

humanity  as  an  end  ...  is  that  ...  I  must  keep  in  mind 

that  they  [rational  moral  agents]  have  purposes  too.  This 

involves  respecting  their  purposes  rather  than  ignoring  them. 

.  .  .  [I]t  becomes  clear  that  he  [Kant]  does  mean  for  us  to 

treat  other  agents'  ends  as  our  own"  (175-176) . 

Commenting  on  imperfect  duties  to  others,  Kant  says, 

Now  humanity  could  no  doubt  subsist  if  everybody 
contributed  nothing  to  the  happiness  of  others  but  at  the 
same  time  refrained  from  deliberately  impairing  their 
happiness.  This  is,  however,  merely  to  agree  negatively 
and  not  positively  with  humanity  as  an  end  in  itself 
unless  everyone  endeavors  also,  so  far  as  in  him  lies,  to 
further  the  ends  of  others.  For  the  ends  of  a  subject 
who  is  an  end  in  himself  must,  if  this  conception  is  to 
have  its  full  effect  in  me,  be  also,  as  far  as  possible, 
my   ends.  (GMM:  430) 

According  to  Sullivan,  "[For  Kant,]  .  .  .  we  do  not  fully 
respect  others  as  we  should  if  we  do  not  make  their  interest 
our  own  and  help  them  insofar  as  we  can;  ...  we  are 
therefore  morally  obligated  to  sacrifice  part  of  our  own  well- 
being  for  others"  (207;  emphasis  added).  In  his  Lectures  on 
Ethics ,  Kant  concludes. 

Every  one  of  us,  therefore,  in  enjoying  the  good  things 
in  life  must  have  regard  to  the  happiness  of  others; 
they  have  an  equal  right  and  ought  not  be  deprived  of  it. 
Since  God's  providence  is  universal,  I  may  not  be 
indifferent  to  the  happiness  of  others.  (192) 
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Thus,  respect  for  the  dignity  of  persons  is  respecting 
their  interests,  their  rational  ends,  "which  is  always  [their] 
happiness,"  according  to  Kant  (DV:  490) .  One  must  give  these 
ends  equal  consideration,  or  at  least  not  ignore  them.  For 
Kant  other's  ends  must  be  my  ends  if  I  agree  positively  with 
humanity  as  an  end  in  itself,  that  is,  if  I  agree  that  all 
persons  should  have  their  ends  promoted,  rather  than  "merely" 
not  harmed. 

Moreover,  humanity  could  subsist,  says  Kant,  if  no  one 
contributed  anything  to  the  happiness  of  others.  Yet  it  would 
not  be  a  rational  existence,  since  one  would  not  be  willing  to 
live  in  a  world  where  one's  ends  were  not  promoted,  where 
one's  fundamental  needs  for  a  decent  life  were  ignored- -where 
one  was  not  treated  as  a  person,  with  respect.  "This 
principle  of  humanity  .  .  .  as  an  end  in  itself,"  says  Kant, 
"is  the  supreme  limiting  condition  of  every  man's  freedom  of 
action"  (GMM:  431,  second  emphasis  added) .  Hence,  we  are  not 
free  to  ignore  the  needy,  since  they  too  must  be  treated  as  an 
end  and  be  given  equal  respect.  Finally,  H.J.  Paton 
interprets  Kant  to  mean  the  following:  "We  have  an  imperfect, 
but  positive,  duty  to  further  the  ends  ...  in  others --that 
is,  to  seek  .  .  .  the  happiness  of  others"  (34) . 

Hence,  the  formulation  of  respect  for  the  dignity  of 
persons  generates  an  imperfect,  yet  positive,  moral  duty  to 
help,  if  possible,  others  in  need.  While  the  formula  of  the 
Universal   Law   stressed   "teleological   consistency"   or 
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universality  of  our  moral  maxims,  the  formula  of  respect  for 
the  dignity  of  persons  brought  out  the  object  of  the  telos , 
the  ends  of  persons- -  their  rational  life  plans.  Moreover,  to 
respect  persons  requires  we  treat  them  as  ends- in- themselves , 
giving  their  rational  ends  as  much  consideration  as  our  own, 
or  at  least  not  ignoring  them.  Although  respecting  persons 
tells  us  to  give  "appropriate  practical  consideration"  to 
persons,  Kant  has  not,  in  the  Groundwork,  said  "what  counts  as 
appropriate  practical  consideration"  (Cummisky,  599)  .  We  will 
now  turn  to  Kant's  more  fully  worked  out  arguments  for  an 
imperfect  duty  to  aid  others,  or  a  duty  of  beneficence,  as  he 
calls  it,  in  his  The  Doctrine  of  Virtue. 

The  Doctrine  of  Virtue 

H.J.  Paton,  comments  that  an  "attentive  study  of  [The 
Doctrine  of  Virtue]  should  clear  up  many  serious 
misunderstandings  [of  Kant's  moral  ideas] --for  example,  .  .  . 
that  the  ends  of  action  must  be  ignored,  and  that  no  place  can 
be  allowed  to  moral  feeling"  (Gregor,  xi)  .  In  fact,  Kant's 
focus  on  the  ends  of  persons  and  their  moral  feelings  provides 
a  more  developed  account  of  his  duty  of  beneficence.  The 
Doctrine  of  Virtue,  says  Paton,  "is  essentially  concerned  with 
the  ends  which  are  also  duties.  Indeed  [Kant's]  ethics  can  be 
defined  as  'the  system  of  ends  of  pure  practical  reason'" 
(xi)  .   According  to  Paton,  this  doctrine  cannot  be  ignored 
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when  interpreting  Kant's  moral  philosophy,  and  for  that  reason 
The  Doctrine  of  Virtue  is  of  supreme  interest.^'' 

Of  special  interest  here  is  how  Kant  applies  the  supreme 
moral  principle  (outlined  in  the  Groundwork)  to  practical 
problems  like  aiding  the  needy.  What  surfaces  is  a  rationale 
for  morally  requiring  one  to  sacrifice  some  of  one's  means  to 
aid  others  in  need  (DV:  452) .  Moreover,  passages  from  "The 
Metaphysical  Elements  of  Justice" :  Part  Two  of  the 
"Metaphysics  of  Morals"  indicate  that  this  requirement  may  be 
(morally)  enforced  by  a  government  (MEJ:  326) . 

Duties  of  Virtue 

For  Kant,  "virtue"  and  the  "duties  of  virtue"  are 
different.  "Virtue,"  says  Kant,  "  is  the  strength  of  man's 
maxims  in  fulfilling  his  duty"  (DV:  393) .  Virtue  is  having 
the  strength  to  act  in  accordance  with  the  formal  law  of 
morality,  overcoming  obstacles  that  would  conflict  with  the 
moral  law.  However,  what  is  virtuous,  says  Kant,  "is  not 
necessarily  a  duty  of  virtue  in  the  proper  sense"  (DV:  393)  . 
"The  practice  of  virtue,"  he  continues,  "can  have  to  do  merely 
with  the  formal  aspect  of  our  maxims,  while  a  duty  of  virtue 


^''Not  everyone,  however,  shares  Paton's  optimism.  Wolff 
comments  that  "The  theory  of  obligatory  ends  in  The  Doctrine 
of  Virtue  is  so  feeble  and  ad  hoc  an  affair  that  it  has  long 
since  sunk  into  well-deserved  obscurity"  (49).  However,  a 
separate  study  would  be  required  to  properly  analyze  Wolff's 
pessimism'. 
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is  concerned  with  their  matter- -that  is,  with  an  end,  which  is 
also  conceived  as  a  duty"  (DV:  394) . 

For  Kant  the  first  principle  of  the  doctrine  of  virtue 
(for  generating  duties  of  virtue)  is  this:  "act  according  to 
a  maxim  of  ends  which  it  can  be  a  universal  law  for  everyone 
to  have"  (DV:  394)  .  According  to  this  principle,  Kant  argues, 
"man  is  an  end,  to  himself  and  to  others  .  .  .  and  it  is  .  . 
.  his  duty  to  make  man  [humanity]  as  such  his  end"  (DV:  394) . 
This  principle  instructs  us  to  act  in  ways  to  aid  ourselves 
and  others,  that  is,  act  on  maxims  that  make  man  and  humanity 
an  end  or  goal,  giving  them  equal  respect.  This  first 
principle,  says  Kant,  is  a  "deduction  from  pure  practical 
reason."  What  a  person  seeks  for  herself  and  others  "is  an 
end  for  pure  practical  reason."  Pure  practical  reason,  he 
continues,  "is  a  power  of  ends  as  such,  and  for  it  to  be 
indifferent  to  ends  or  to  ta.ke  no  interest  in  them  would  Jbe  a 
contradiction"  (DV:  394,  emphasis  added) .  Since  our  goals  or 
intentions  originate  in  practical  reason  (since  every  maxim 
contains  an  end) ,  it  must  have  some  concern  with  them.  For 
Kant,  "pure  reason  can  prescribe  an  end  a  priori  only  in  so 
far  as  it  declares  it  to  be  also  a  duty.  And  this  duty  is 
then  called  a  "duty  of  virtue"  (DV:  394) --a  duty  to  promote 
those  ends  shared  by  all  humanity,  happiness  being  the  primary 
end. 

This  principle,  of  course,  is  reminiscent  of  the  second 
formulation  of  the  categorical  imperative  which  instructed  us 
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to  have  respect  for  the  dignity  of  persons,  or  to  treat 
persons  as  ends- in- themselves .  The  doctrine  of  virtue  is 
merely  applying  that  formulation  to  the  ends  of  humanity.  To 
have  respect  for  the  dignity  of  persons  one  must  not  ignore 
their  ends,  or  rational  life  plans.  Importantly,  not  ignoring 
others'  life  plans  does  not  necessarily  mean  adopting  those 
plans  as  your  own  and  promoting  them.  One  is  required  to  do 
so  only  if  that  end  can  be  adopted  as  a  universal  law  for 
everyone  to  have  (the  first  principle  of  the  doctrine  of 
virtue) .  If  so,  then  that  end  must  be  promoted:  that  is  an 
end  which  is  the  same  time  a  duty.  Says  Mary  Gregor, 
"obligatory  ends  are  properly  called  duties  of  virtue"  (xvii) . 
Kant  schematizes  the  duties  of  virtue  as  he  did  in  the 
Groundwork  with  some  differences.  He  acknowledges,  as  before, 
perfect  (narrow)  duties  to  oneself,  and  imperfect  (wide) 
duties  to  one's  self  and  to  others.  However,  Mary  Gregor  (96) 
comments  that  Kant  "does  not  return  to  the  traditional 
distinction  of  perfect  and  imperfect  duties  in  terms  of  the 
possibility  or  impossibility  of  external  compulsion"  (emphasis 
added) .  In  addition,  in  The  Metaphysics  of  Morals.  Kant  makes 
the  point  of  emphasizing  that  imperfect  (wide)  duties  are  of 
the  same  obligatory  strength;  its  "latitude"  is  not  meant  to 
allow  exceptions  to  the  duty;  instead,  according  to  Gregor, 
the  distinction  centers  on  the  amount  of  latitude  between  our 
ends  and  the  actions  that  realize  those  ends  (96)  .  "But  a 
wide  duty  is  not  to  be  taken  as  permission  to  make  exceptions 
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to  the  maxim  of  actions,  "  says  Kant,  "but  only  as  a  permission 
to  limit  one  maxim  of  duty  by  another  (e.g.,  love  of  one's 
neighbor  in  general  by  love  of  one's  parents) --a  permission 
that  actually  widens  the  field  for  the  practice  of  virtue" 
(DV:  3  88) . 

The  duty  is  imperfect  because  the  object  and  the  content 
of  the  duty  cannot  be  perfectly  determined  a  priori,  and 
because  its  fulfillment  can  be  accomplished  in  a  wide  variety 
of  ways,  depending  on  the  circumstances.  For  instance,  one 
cannot  know  a  priori  certain  empirical  circumstances  like  the 
extent  and  kind  of  need  (required)  and  resources  (available) 
to  aid  another.  Imperfect  duties,  then,  are  of  the  same 
obligatory  strength  and  not  necessarily  excluded  from  external 
compulsion.  These  characteristics  of  imperfect  duties  are 
relevant  to  the  issue  of  enforcing  the  duty  of  beneficence, 
which  I  will  return  to  below. 

The  Duty  of  Beneficence 

Kant  divides  duties  of  virtue  to  others  into  duties  of 
love  and  duties  of  respect.  Duties  of  love  include 
beneficence,  gratitude  and  sympathy.  A  duty  of  respect 
renders  what  is  due  to  the  other  (DV:  447) .  Although  love  and 
respect  "are  the  feelings  that  accompany  the  practice  of  these 
duties,"  (DV:  447),  in  this  context,  he  says,  love  is  neither 
aesthetic  or  emotional  love,  but  "it  must  be  taken  as  a  maxim 
of  benevolence  (practical  love)  which  has  beneficence  as  its 
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consequent"  (DV:  448)  .   Similarly,  respect  is  not  taken  "as 

the  feeling  that  comes  from  comparing  one's  worth  with 

another's"  (like  a  child's  respect  for  a  parent) .  Respect,  he 

says,  "is  rather  to  be  taken  in  a  practical  sense,  .  .  .  as  a 

maxim   of  limiting  our  self-esteem  by  the  dignity  of  humanity 

in  another  person"  (DV:  448).    Thus,  part  of  our  duty  of 

beneficence  is  to  show  respect  as  well.   For  instance,  Kant 

points  out: 

Thus  we  shall  recognize  an  obligation  to  help  a 
poor  man;  but  since  our  favor  humbles  him  by  making 
his  welfare  dependent  on  our  generosity,  it  is  our 
duty  to  behave  as  if  our  help  is  either  what  is 
merely  due  to  him  or  but  a  slight  service  of  love 
and  so  to  spare  him  humiliation  and  maintain  his 
self-respect.  (DV:  447) 

The  duty  of  respect  to  others  is  a  negative  one.   This 

duty  forbids  one  to  exalt  oneself  above  another  (DV:  448) . 

However,  the  duty  of  love  (which  includes  beneficence)  is  a 

positive  one.   This  duty  requires  one  to  contribute  something 

to  the  welfare  of  another.   Hence,  "the  duty  of  love  for  one's 

neighbor  can  also  be  expressed  as  the  duty  of  making  other's 

ends   my  own  (in  so  far  as  these  ends  are  only  not  immoral)  " 

(DV:  449)  .    The  duty  of  respect  for  another  demands  that 
another  not  "degrade  himself  in  order  to  slave  for  my  end" 

(DV:  449)  . 

Importantly,  Kant  distinguishes  between  benevolence  in 
our  wishes,  benevolence  in  practice  (beneficence)  ,  and  the 
duty  of  beneficence.  For  Kant,  benevolence  in  our  wishes 
concerns  our  attitude  toward  mankind,  our  universal  love    of 
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man.        According  to  Kant,  benevolence  in  our  wishes  can  be 

"greatest  in  its  extent,    but  the  smallest  in  its  degrree"   (DV: 

450)  .   For  instance,  one  may  care  for  one  person  because  of 

one's  love  of  mankind,  yet  for  another  person  one  may  only  not 

be  indifferent  to  his  needs.   As  Kant  explains: 

I  take  an  interest  in  this  man's  welfare  only  in 
keeping  with  my  universal  love  for  man,  the 
interest  I  take  in  him  is  as  slight  as  an  interest 
can  be.  I  am  only  not  indifferent  with  regard  to 
him.  (DV:  450) 

Benevolence  in  practice   (beneficence)   is  voluntarily 

helping  some  more  than  others.   According  to  Kant,  although 

one  can  be  benevolent  to  everyone,  one  can  wish  everyone  well, 

and  love  all  of  mankind,  one  can  only  practice  benevolence 

(beneficence)  to  some  more  than  others.   "Love  your  neighbor 

(your  fellow  man)  as  yourself,  "   Kant  explains,  does  not  mean 

one  is  expected  literally  to  love  one's  fellow  man  as   himself 

(since  one  would  love  everyone  the  same) .   Rather,  he  says. 

It  refers  ...  to  active,  practical  benevolence 
(beneficence),  which  consists  in  making  another's 
well-being  and  happiness  my  end.  For  in  wishing  I 
can  be  equally  benevolent  to  everyone,  whereas  in 
acting  I  can,  without  violating  the  universality  of 
my  maxim,  vary  the  degree  greatly  according  to  the 
different  objects  of  my  love  (one  of  whom  concerns 
me  more  closely  than  another) .  (DV:  451) 

Finally,  the  duty  of  beneficence  concerns  "maxims  of 

action"   (DV:  448)   (or  conduct)  that  in  some  circumstances 

everyone  is  required  to  follow.    Regarding  the  duty  of 

beneficence,   he  says  we  are  not  speaking  of  benevolence 

concerned  with  the  well-being  of  a  man- -the  benevolence  of  a 

friend  of'  man  (philanthropist  in  general) .   We  are  speaking 
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rather  about  duties  concerned  with  the  "active  benevolence   so 

that  it  has  to  do  with  maxims     of     action"      (DV:   449,  my 

emphasis)  .  "  [A]  duty  to  love    is  logically  impossible,  "  he 

explains.   "But  benevolence    .  .  .  as  conduct , "  he  emphasizes, 

"can  be  brought  under  a  law  of  duty"   (DV:  400,  emphasis 

added).    In  some  circumstances,  beneficence  is  required: 

helping  other  people  is  not  an  act  we  can  wish  to  do  or  not  to 

do,  but  one  we  are  obligated  to  do.   "To  help   other  [people] 

according  to  our  ability,"  explains  Kant,  "is  a  duty,  whether 

we  love  them  or  not;  and  even  if  it  turns  out  that  the  human 

species,  on  closer  acquaintance,  does  not  seem  particularly 

lovable,  this  would  not  detract  from     the    force     [emphasis 

added]  of  our  duty  to  help  others"  (DV:  400) .   Continuing  he 

writes , 

Helping  others  to  achieve  their  ends  is  a  duty.  If 
a  man  practices  it  often  and  succeeds  in  realizing 
his  purpose,  he  eventually  comes  to  feel  love  for 
those  he  has  helped.  Hence  the  saying:  you  ought 
to  love  your  neighbor  as  yourself,  does  not  mean: 
you  should  immediately  (first)  love  him  and 
(afterwards)  through  the  medium  of  this  love  to  do 
good  to  him.  It  means,  rather:  do  good  to  your 
fellow-man,  and  this  will  give  rise  to  love  of  man 
in  you  (as  an  aptitude  of  the  inclination  to 
beneficence  in  general) .   (DV:  400) 

Regarding  the  amount  of  help,  Kant  is  short  on  answers. 

Nevertheless,  he  asks  "How  far  should  we  expend  our  means  in 

practicing  beneficence?"  "Surely  not  to  the  extent  that  we 

ourselves  would  finally  come  to  need  the  charity  of  others," 

(  (DV:  453),  answers  Kant.   However,  in  his  "Introduction  to 

the  Doctrine  of  Virtue, "  he  says  that  the  limits  of  duty  of 
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beneficence  should  be  left   for  each  person  to  decide. 

Regarding  this  duty,  he  says: 

[The  law  says]  only  that  I  should  sacrifice  a  part 
of  my  well-being  to  others  without  hope  of 
requital,  because  this  is  a  duty;  it  cannot  assign 
determinate  limits  to  the  extent  of  this  sacrifice. 
These  limits  will  depend,  in  large  part,  on  what  a 
person's  true  needs  consist  of  in  view  of  his 
temperament,  and  it  must  be  left  to  each  to  decide 
this  for  himself.  (DV:  392) 

For  Kant,  then,  there  is  a  level  of  sacrifice  that  is  not 

voluntary,  but  obligatory.  We  must  make  sacrifices;  it  is  our 

duty.   After  some  level  of  sacrifice,  each  person  may  decide 

whether  to  sacrifice  any  more. 

The  duty  of  beneficence,  then,  has  certain  limitations. 
These  limitations  include:  (i)  one  can  only  promote  other's 
permissible  ends  (DV:  449);  (ii)  we  are  forbidden  to  exalt 
ourselves  over  another  while  discharging  this  duty  (DV:  447) ; 
(iii)  one  cannot  act  immorally  (in  addition  to  (ii))  in 
promoting  these  ends  (GMM:  430);  and  (iv)  we  are  not  required 
to  perform  unreasonable  sacrifices  (DV:  453) .  I  will  return 
to  (iii)  below. 

Importantly,  however,  for  Kant  the  duty  of  beneficence 
goes  "beyond  benevolence  in  our  wishes  regarding  others  (which 
costs  us  nothing)  and  make[s]  this  benevolence  practical,  so 
that  everyone  who  has  the  means  should  be  beneficent  to  the 
needy"  (DV:  451,  underline  added)  .  For  example,  he  says, 
beneficence  "is  the  maxim  of  making  another's  happiness  one's 
end,  and  the  duty  of  beneficence  is  that  necessitation  that 
reason  exercises  on  the  agent  to  adopt  this  maxim  as  universal 


law"  (DV:  451,  emphasis  added)  .   Since  every  man  who  finds 

himself  in  need  wishes  to  be  helped  by  other  men,  Kant  again 

concludes , 

It  is  every  man's  duty  to  be  benef icent- -  that  is, 
to  promote,  according  to  his  means,  the  happiness 
of  others  who  are  in  need,  and  this  without  hope  of 
gaining  anything  by  it.  (DV:  452) 

"The  maxim  of  self-interest,"  Kant  concludes, 
"contradicts  itself  when  it  is  made  a  universal  [permissive] 
law  [i.e.,  public] - -that  is,  it  is  contrary  to  duty. 
Consequently,"  he  explains,"  the  maxim  of  common  interest- -of 
beneficence  toward  the  needy- -is  a  universal  duty  of  [persons] 
.  .  [since]  [persons]  are  to  be  considered  fellow- [persons] - - 
that  is,  rational  beings  with  needs,  united  by  nature  in  one 
dwelling  place  for  the  purpose  of  helping  one  another"  (DV: 
452,  underline  added) . 

Finally,  helping  the  needy  involves  actively  seelting  them 

out.  While  it  is  not  our  duty  to  experience  sadness  or  joy  in 

sympathy  with  others,  according  to  Kant,  "it  is  a  duty  to 

participate  actively   in  the  fate  of  others." 

Thus  it  is  our  duty:  not  to  avoid  places  where  we 
shall  find  the  poor  who  lack  the  most  basic 
essentials,  but  rather  to  seek  them  out.  .  .  .  For 
this  is  still  one  of  the  impulses  which  nature  has 
implanted  in  us  so  that  we  may  do  what  the  thought 
of  duty  alone  would  not  accomplish"  (DV:  457, 
emphasis  added) . 

This  passage  is  quite  striking  because  Kant  is  forbidding 

inaction,    which  is  consistent  with  his  claim  that  to  properly 

respect  the  dignity  of  persons  one  must  not  ignore  their  ends. 

Since  (morally)  forbidding  inaction  is  logically  equivalent  to 
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morally  requiring  action,  the  second  formulation  of  the 
categorical  imperative  (to  treat  persons  as  ends-in- 
themselves)  requires  us,  in  practice,  to  go  out  ("to  seek 
out")  and  aid  the  needy,  and  without  hope  of  gaining  anything 
by  it.  There  is,  Kant  says,  "less  value  in  compliance  than  in 
service"  (LE:  233) . 

Enforcing  the  Duty  of  Beneficence 

Can  the  duty  of  beneficence  be  enforced  through 
legislation  (e.g.,  through  taxation) ?^^  A  Kantian' s 
immediate  reaction  would  be  "No",  and  for  at  least  two  reasons 
(I  am  sure  there  are  many  more)  .  One,  the  duty  of  beneficence 
is  an  imperfect  "duty  of  virtue, "  and  Kant  specifically 
differentiates  them  from  "duties  of  justice,  "  claiming  the 
former  are  internally  and  the  latter  externally  legislated 
(MEJ:  218-220)  .  Secondly,  what  about  limitation  (iii) ,  one 
cannot  act  immorally  while  promoting  some  end?  As  Nozick 
points  out,  "to  use  a  person  in  this  way  [forcing  him  to  give 
aid]  does  not  sufficiently  respect  and  take  account  of  the 
fact  that  he  is  a  separate  person,  that  his  is  the  only  life 
he  has"  (33) .  Although  I  do  not  intend  to  give  this  issue  an 
exhaustive  treatment,  I  would  like  to  suggest  a  response  to 
these  objections  as  a  way  to  suggest  that  Kant's  theory  would 
recommend  enforcing  some  beneficence  by  law. 


^®I  am  assuming  that  this  legislation  would  come  from  a 
just  government  that  citizens  participate  in  and  consent  to. 
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But  first  let  us  read  what  Kant  says  about  taxation. 

[T] he  supreme  commander  possesses  the  right  to  levy 
taxes  on  them  [the  people]  for  their  own 
conservation,  in  particular,  for  the  relief  of  the 
poor,  foundling  hospitals  .  .  .  ;  in  other  words, 
for  what  are  usually  called  charitable 
institutions  (emphasis  added) . 

Therefore  .  .  .  the  government  is  authorized  to 
require  the  wealthy  to  provide  the  means  of 
subsistence  for  those  who  are  unable  to  provide  the 
most  necessary  needs  of  nature  for  themselves. 

The  money  should  not  be  raised  merely  through 
voluntary  contributions,  but  by  compulsory 
extractions  (ME J:  32  6)  .  ^' 

[T]  he  funds  for  the  care  of  the  poor  should  be 
raised  from  current  contributions  [versus  permanent 
funds]  so  that  each  generation  will  support  its  own 
poor  .  .  .  [which]  is  compatible  with  the  rights  of 
the  state,  which  cannot  abandon  anyone  who  has  to 
live;  because  by  using  current  contributions  when 
the  number  of  poor  people  increases,  the  profession 
of  poverty  will  not  become  a  means  of  livelihood 
for  the  lazy  .  .  .  and  thus  the  state  will  not  be 
required  to  impose  a  [juridically]  unjust  burden  on 
the  people  (MEJ:  326,  underline  added). 


Kant  says  two  interesting  things  here.  One,  that  the 
state  has  a  right  to  levy  taxes  for  needs  that  are  usually- 
charitable;  and  two,  that  this  right  has  certain  limits,  since 
it  cannot  place  unjust  burdens  on  the  people.  These  passages 
suggest  that  Kant  would  rely  on  charity  only  up  to  a  point, 
after  which,   if  there  is  great  need,   the  government  may 


^'Parenthetically,  Kant  explains  that  "some  voluntary 
contributions,  such  as  lotteries,  are  made  for  gain;  but 
lotteries  ought  not  to  be  permitted  because  they  increase  the 
number  of  poor  and  bring  greater  dangers  to  public  property 
than  they  would  without  them"  (MEJ:  326)  .  In  any  case,  he 
says,  "funds  should  not  be  raised  by  begging,  which  is  closely 
related  to  robbery,  but  by  lawful  assessments"  (MEJ:  326)  . 
These  comments  are  very  relevant  today. 
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enforce  beneficence  by  law.  The  relevance  of  Kant's  position 
for  whether  we  ought  to  require  contributions  for  providing 
health  care  for  all  citizens  in  the  U.S.  today  is  striking. 
With  almost  40  million  uninsured,  15  million  of  whom  are 
children,  we  have  surely  passed  the  limit  of  relying  on 
charity,  noble  as  it  is. 

Nevertheless,  if  this  is  what  Kant  says,  how  can  it  be 
reconciled  with  the  above  objections?  The  first  criticism  was 
this:  that  the  duty  of  beneficence  is  one  of  the  "duties  of 
virtue, "  which  is  always  internally  legislated,  not  a  "duty  of 
justice,"  which  is  externally  legislated.  Hence,  Kant  could 
not  recommend  legislating  beneficence. 

However,  Cummisky  (605ff)  suggests  that  Kant  could 
legislate  beneficence  because  it  is  possible,  within  the 
Kantian  system,  for  beneficence  to  be  a  "duty  of  justice." 
The  possibility  arises,  Cummisky  says,  when  we  realize  that 
the  distinction  (between  duties  of  justice  and  duties  of 
virtue)  is  "misleading."  The  reason  the  distinction  is 
misleading  centers  on  confusing  "genuine  concern  for  others," 
which  is  internal  and  cannot  be  legislated,  and  "external 
action  of  providing  assistance,"  which  can.  Hence,  the  state 
cannot  legislate  benevolence;  it  cannot  force  us  to  have  kind 
thoughts,  or  good  motives.  However,  the  duty  of  beneficence, 
which,  recall,  Kant  called  a  "maxim  of  action"  (or  Jbenevolence 
as   conduct"   (DV:   400)),   could   be   legislated. 
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Beneficence,  says  Cummisky,  could  be  a  duty  of  justice.   He 

quotes  the  following  passage  for  support: 

All  duties  are  either  duties  of  justice,  that  is, 
those  for  which  external  legislation  is  possible, 
or  duties  of  virtue,  for  which  such  legislation  is 
not  possible.  The  latter  cannot  be  the  subject 
matter  of  external  legislation  because  they  refer 
to  an  end  that  is  (or  the  adoption  of  which  is)  at 
the  same  time  a  duty,  and  no  external  legislation 
can  effect  the  adoption  of  an  end  (because  that  is 
an  internal  set  of  the  mind) ,  although  external 
actions  might  be  commanded  that  lead  to  this  [end1 , 
without  the  subject  himself  malting  them  his  end. 
(MEJ:  239,  Cummisky' s  emphasis) 

I  think  this  passage  explains  Kant's  remarks  about 
taxation.  There  comes  a  point  when  some  actions  are  so 
necessary  that  they  require  legislation,  whether  or  not  some 
people  make  the  aim  of  that  action  their  end. 

The  response  to  the  second  criticism,  that  enforcing 
beneficence  does  not  sufficiently  show  respect  for  persons, 
reinforces  and  adds  to  the  response  to  the  first  criticism. 
A  Kantian  rationale  for  a  moral  duty  to  enforce  beneficence  by 
law  might  be  the  following.  If  a  person  has  a  duty  to  be 
beneficent  (as  argued  above) ,  then  the  action  is  accepted  by 
all  rational  persons  affected.  If  so,  then  when  the  person  is 
taxed,  we  must  assume  the  person  accepts  the  tax  or  has 
consented  to  the  tax,  and  has  been  shown  respect.  For  a  law 
to  be  just,  Kant  points  out,  it  is  only  necessary  that  "it  is 
possible  that  people  could  agree  to  it"  if  they  where  to 
follow  their  reason  rather  than  their  desires  (MEJ:  297-298; 
cf .  Sullivan,  253) . 
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Of  course  one  could  complain,  as  Nozick  might,  that  this 
is  not  "sufficient"  respect.  Yet,  for  Kant,  it  must  be,  since 
he  requires  the  rich  to  be  taxed  to  aid  the  poor.  Whatever 
reasons  Nozick  has  for  his  convictions  about  "sufficient 
respect"  are  Nozick' s  and  probably  cannot  be  Kant's.  "The 
formula  of  the  end- in- itself , "  writes  Cummisky,  "does  not 
support  the  view  that  we  may  never  force  another  to  bear  some 
cost  in  order  to  benefit  others"  (602) . 

Conclusion 

For  Kant,  helping  others  is  a  duty.  We  may  help  some 
more  than  others,  and  we  may  choose  the  form  of  our  help. 
However,  some  need  help  so  urgently  that  everyone  is  obligated 
to  support  institutions  to  help  them.  To  ignore  such  urgent 
needs,  according  to  Kant,  does  not  show  the  needy  sufficient 
respect,  since  without  assistance  they  could  not  pursue  their 
rational  life  plan,  i.e.,  live  dignified  lives.  Given  the 
importance  of  an  adequate  level  of  health  care  for  living  a 
dignified  life,  Kant,  I  believe,  would  require  that  any 
civilized  society  develop  a  rational  plan  whose  end  would 
guarantee  an  adequate  level  of  health  care  for  all  its 
citizens.  Thus,  if  individuals  did  not  discharge  their  duty 
of  beneficence  toward  this  end,  then  for  Kant  the  government 
should  legislate  the  appropriate  means  to  do  so.  In  the  next 
chapter  I  will  argue  that  John  Stuart  Mill's  moral  theory 
would  support  a  similar  view. 


CHAPTER  4 
JOHN  STUART  MILL  AND  THE  DUTY  OF  BENEFICENCE 


There  is  a  standard  of  altruism  to  which  all  should 
be  required  to  come  up,  and  a  degree  beyond  it 
which  is  not  obligatory,  but  meritorious. 

John  Stuart  Mill^° 
Introduction 

The  preceding  chapter  argues  that  Kant's  moral  theory 
supports  an  enforceable  duty  of  beneficence  which  might 
require  a  civilized  society  to  provide  all  its  members  with  an 
adequate  level  of  health  care.  This  chapter  will  argue  that 
J.S.  Mill's  moral  theory  supports  a  similar  view. 

There  is  a  passage  in  Mill's  Principles  of  Political 
Economy  (PPE)  that  is  important  for  the  topic  of  enforcing 
beneficence.  It  appears  in  Book  five,  chapter  XI,  "On  the 
Grounds  and  Limits  of  the  Laisser-Faire  or  Non-interference 
Principle, "  section  thirteen,  where  he  discusses  a  "Case  of 


^°  John  Stuart  Mill,  "Auguste  Comte  and  Positivism,  The 
Later  Speculations  of  M.  Comte,"  (hereafter  Comte)  Collected 
Works  of  John  Stuart  Mill,  vol.  10  ed.  J.  M.  Robson. 
(Toronto:  U  of  Toronto  P,  1969)  337. 
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acts  done  for  the  benefit  of  others  than  the  persons 
concerned.  Poor  Laws"  (PPE:  960-961! 
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Apart  from  any  metaphysical  considerations 
respecting  the  foundation  of  morals  or  of  the 
social  union,  it  will  be  admitted  to  be  right  that 
human  beings  should  help  one  another;  and  the  more 
so,  in  proportion  to  the  urgency  of  the  need:  and 
none  needs  help  so  urgently  as  one  who  is  starving. 
The  claim  to  help,  therefore,  created  by 
destitution,  is  one  of  the  strongest  which  can 
exist;  and  there  is  prima  facie  the  amplest  reason 
for  making  the  relief  of  so  extreme  an  exigency  as 
certain  to  these  who  require  it,  as  by  any 
arrangements  of  society  it  can  be  made.  (PPE:  960) 

This  chapter  explores  Mill's  moral  reasoning  regarding 

his  duty  of  beneficence  generally,  and  its  enforcement  by  law 

specifically.   The  first  section  outlines  Mill's  utilitarian 

moral  reasoning.   It  argues  that  his  moral  reasoning  centers 

on  establishing  rules,  e.g.,  justice  and  beneficence,  for 

preventing  harm  to  others,   or  protecting  their  personal 

autonomy- -that  is,  protecting  a  person  from  obstacles  that 

would  inhibit  him  from  pursuing  his  life  in  his  own  way.   The 

second   section   outlines   the   conceptual   and   substantive 

differences  between  justice  and  beneficence,  paying  particular 

attention   to   how   Mill   distinguishes   three   kinds   of 

beneficence:   meritorious   acts,   an   imperfect   duty   of 

beneficence,  and  a  perfect  duty  of  beneficence  to  be  enforced 

by  the  law.   The  third  section  examines  his  moral  reasoning 


^^The  "Poor  Laws"  refers  to  England's  system  of  poor 
relief,  "The  Poor  Law  Amendment  Act",  adopted  by  Parliament  in 
1834  to  improve  the  "Old  Poor  Laws"  adopted  in  1597  and  1601. 
For  a  detailed  discussion  of  the  enactment  and  implementation 
of  the  Poor  Laws  see  Anthony  Brundage . 
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for  this  enforceable  duty  of  beneficence.  His  reasoning 
centers  on  the  claim  that  protecting  personal  autonomy  by 
forbidding  individuals  from  allowing  harm  is  as  morally 
significant,  in  some  cases,  as  protecting  personal  autonomy  by 
forbidding  individuals  from  doing  harm  (OL:  1.12,  4.10).^^ 
Hence,  duties  of  justice  function  to  protect  us  from  others 
who  would  do  harm  to  us,  while  duties  of  beneficence  function 
to  protect  us  from  others  who  would  allow  harm  to  befall  us. 
Therefore,  according  to  Mill,  an  enforceable  duty  of 
beneficence  requires  us  to  help  remove  or  prevent  grave  harm 
to  another  provided  we  are  in  the  position  to  do  so,  e.g., 
saving  another's  life  when  one  easily  can  (U:  5.35).  And 
importantly  for  this  project,  this  duty  requires  us  to 
cooperate  in  systematic  arrangements  which  help  remove  or 
prevent  harm  to  others,  e.g.,  participating  in  food  and 
medical  relief  programs  (PPE:  960). 

J.S.  Mill's  Utilitarian  Moral  Theory 

Outlining  Mill's  moral  theory  presents  problems,  since  he 
did  not  write  a  single  comprehensive  moral  treatise''-'  and 


^^J.S.  Mill,  On  Liberty  (hereafter  OL)  (New  York: 
Prometheus  Books,  1986)  .  All  parenthetical  references  of  the 
form  (OL:  1.12)  refer  to  the  chapter  and  paragraph  in  any 
edition  of  the  work  cited.  Other  works  referenced  this  way 
include:  Utilitarianism  (hereafter  U) ;  The  Autobiography  of 
John  Stuart  Mill  (hereafter  A)  ;  Considerations  on 
Representative  Government  (hereafter  CRG) . 

^'Mill's  Utilitarianism- -his  attempt  to  defend  his 
utilitarian  doctrine- -was  originally  published  in  three  parts 
in  1861  in  Frasers  Magazine. 
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since  debate  continues  regarding  how  to  interpret  his 
utilitarianism.^^  Nevertheless,  this  debate  suggests  that 
Mill's  moral  reasoning  is  more  sophisticated  than  the 
traditional  account  originally  attributed  to  him  by  G.E.  Moore 
(Sumner,    1979:    102).^^      For   instance,    Mill   places 


^^I  am  referring  to  the  ongoing  debate  regarding  whether 
to  classify  Mill  as  an  act-,  rule-,  or  two-level  utilitarian. 
I  understand  these  positions  to  be  the  following. 

(1)  Act-utilitarianism  (AU)  maintains  that  the  rightness, 
or  wrongness,  of  an  act  is  determined  solely  by  the 
consequences  of  that  act  compared  to  the  consequences  of  any 
other  act  the  agent  could  perform  in  that  situation. 
According  to  AU,  the  agent  must  always  perform  the  act  which 
brings  about  the  best  consequences  for  all  those  affected  by 
it  (J.  J.  C.  Smart,  (1956),  reprinted  with  revisions  in  Bayles 
(1968)) . 

(2)  Rule-utilitarianism  (RU)  maintains  that  the 
rightness,  or  wrongness,  of  an  act  is  determined  solely  by  its 
compliance  with  or  defiance  of  a  set  of  (ideal)  rules  whose 
justification  is  determined  by  the  consequences  of  their 
general  acceptance  compared  to  the  consequences  of  accepting 
any  other  set  of  (ideal)  rules.  According  RU,  an  agent  must 
always  perform  the  act  which  complies  with  some  justified  rule 

(R.  B.  Brandt  (1963)  reprinted  in  Bayles  (1968)). 

(3)  Two-level  utilitarianism  (TU)  maintains  that  the 
rightness,  or  wrongness,  of  an  act  is  determined  by  its 
compliance  with  or  defiance  of  a  set  of  cultivated  prima  facie 
rules  whose  justification  is  determined  by  the  consequences  of 
the  kinds  of  acts  these  rules  tend  to  produce.  According  to 
TU,  an  agent  must  always  perform  the  act  which  complies  with 
his  cultivated  prima  facie  rules,  except  when  rules  conflict 
or  in  unusual  cases  when  a  great  deal  is  at  stake- -in  which 
case,  the  agent  must  perform  the  act  that  brings  about  the 
best  consequences  for  all  those  affected  by  it.  (Hare,  1976, 
1981:  chs .  2.  and  3) .  Other  writers  who  use  levels  of  moral 
thinking  include  James  Griffin  (who  uses  three  levels  and 
claims  there  may  be  more  (368  nil)) ,  L.  W.  Sumner  (1987),  and 
Peter  Singer  (1981:  chs.  5  and  6.). 

For  purposes  of  this  project  I  will  follow  most 
commentators  and  read  Mill  as  holding  some  kind  of  either  RU 
or  TU  (see  the  following  note) . 

^^  G.E.  Moore's  interpretation  (ch.  3)  of  J.  S.  Mill  as 
an  act-utilitarian  was  the  traditional  one  until  J.  0. 
Urmson's  seminal  paper  "The  Interpretation  of  the  Moral 
Philosophy  of  J.  S.  Mill"   (1953).    Urmson  argues  that  a 
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considerable  emphasis  on  firmly  adhering  to  moral  rules  for 
the  purpose  of  protecting  personal  autonomy. ^'^  This  section 
will  not  attempt  to  defend  Mill's  moral  theory  per  se- -neither 
will  it  attempt  to  defend  any  particular  interpretation  of 
Mill  nor  attempt  to  present  a  new  one.  It  aims  only  to 
provide  a  general  account  of  Mill's  moral  reasoning  based  on 
interpretations  given  by  David  Lyons,  L.  W.  Sumner  and  Fred 
Berger  .^'' 

J.  S.  Mill's  utilitarian  moral  theory  centers  on  what  he 
calls  "the  greatest  happiness  principle."  The  greatest 
happiness  principle  determines  the  rightness  or  wrongness  of 
actions  by  examining  their  contribution  to  the  ultimate  end  of 
morality,  "happiness'. 


The  creed  which  accepts  as  the  foundation  of 
morals,  Utility,  or  the  greatest  happiness 
principle,       holds   that   actions   are   right   in 


careful  reading  of  Mill's  text  reveals  that  for  Mill  the  role 
of  moral  rules  is  central  to  evaluating  acts,  thus  he 
interpreted  Mill  as  a  rule-utilitarian.  Disputes  remain  over 
what  kind  of  rule-utilitarianism  Mill  held. 

For  criticisms  of  Urmson,  and  defenses  of  the  traditional 
view,  see  J.  D.  Mabbott,  (reprinted  in  Schneewind) ;  Maurice 
Mandelbaum  (esp.  206-221);  Brian  Cupples. 

A  great  deal  of  the  literature  focuses  on  interpreting 
Mill  as  some  kind  of  rule-utilitarian:  Anthony  Quinton  (47ff ) ; 
D.  G.  Brown  (1972,  1973);  Jan  Narveson  (146ff,  92-93);  David 
Copp;  L.  W.  Sumner  (1974,  1979);  David  Lyons  (1976,  1977, 
1978,  1982);   Richard  Brandt  (1989) 

Some  commentators  provide  two- level  interpretations  of 
Mill,  e.g.,  see  Fred  Berger,  (1984:  ch.  3);  R.  M.  Hare  (1981: 
25);  John  Rawls  (1955:  note  2);  L.  W.  Sumner  (1979). 

^'^See  Berger  (1984:  115);  Lyons  (1982:  59f )  ;  Alan  Ryan. 

^''specifically,  see  Lyons  (1976,  1977,  1978,  1979,  1982); 
Sumner  (1979);  Berger  (1984). 
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proportion  as  they  tend  to  promote  happiness,  wrong 
as  they  tend  to  produce  the  reverse  of  happiness. 
(U:  2.2) 


According  to  Mill,  personal  autonomy  is  the  necessary  and 
leading  element  of  human  'happiness'  (OL:  3.2ff;  U:  2.4-9). 
'Personal  autonomy'  is  understood  as  the  ability  to  choose,  to 
revise,  and  to  implement  one's  life  plan  in  one's  own  way.^^ 
The  best  way  to  promote  human  'happiness'.  Mill  claims,  is  to 
secure  an  environment  conducive  to  exercising  one's  personal 
autonomy;  one  which  permits  the  most  and  requires  the  least; 


^^For  Mill,  argues  Isaiah  Berlin,  'happiness'  is  "the 
realization  of  one's  wishes,  whatever  they  may  be"  (181). 
David  Lyons  (1982)  summarizes  Mill's  conception  of  happiness 
in  the  following  way. 

Human  beings  have  certain  fundamental  interests  in 
common;  beyond  this  they  vary  a  great  deal. 
Because  they  vary,  they  have  a  special  interest  in 
being  left  alone  as  much  as  possible,  to  find  their 
own  ways,  to  develop  their  own  judgement,  to 
experiment  with  their  own  lives.  Most  importantly, 
engaging  in  such  activities  is  an  essential  part  of 
what  it  is,  in  Mill's  view,  for  a  human  being  to 
live  well  and  thus  be  "happy."  (61) 

Fred  Berger  (1989)  summarizes  Mill's  conception  of 
happiness  in  a  similar  way. 

On  [Mill's]  conception  [of  happiness]  living  an 
autonomous,  self -determining  life  just  is  living 
well,  hence,  freedom  is  intrinsically  good,  and 
autonomy,  described  by  Mill  as  requisite  for 
[human]  dignity,  is  desirable  for  its  own  sake,  as 
well  as  for  whatever  good  consequences  it  produces 
by  way  of  enabling  us  to  better  achieve  our 
individual  ends.  (102,  cf.  1989:  93-105) 

Moreover,  Berger  (1984:  209)  claims  that  Mill's  account 
of  well-being  bears  similarities  to  John  Rawls's  conception  of 
good  and  moral  psychology  (1971:  part  III)  . 

Cf.  David  0.  Brink  (1992:  92ff);  Alan  Ryan  (254); 
Elizabeth'  Anderson. 
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one  which  aims  at  protecting  personal  autonomy  (A:  5.7;  OL:  2, 
3.9;  CRG:  3.7ff )  .^' 

Presumably,  then,  and  ceteris  paribus,  actions  which 
respect  others'  autonomy  are  right,  while  actions  which  do  not 
are  wrong.  Individuals  respect  another's  autonomy  by  not 
interfering  with  it,  or  by  helping  remove  or  prevent  obstacles 
which  do.  Individuals  are  "harmed",  according  to  Mill,  when 
their  autonomy  is  obstructed,  either  by  others'  actions  or 
inaction.  This  does  not  imply  that  Mill  believes  that  anyone 
is  responsible  for  all  the  possible  ways  harm  can  be  done  to 
another.  Many  acknowledged  exceptions  exist,  e.g.,  accidents, 
mistakes,  unavoidable  ignorance  and  many  other  things  one  has 
no  control  over.  Nevertheless,  when  all  the  necessary 
exceptions  are  accounted  for.  Mill  acknowledges  that  one  can 
harm  another  by  either  doing  or  allowing  harm.  "A  person  can 
cause  evil  to  others  not  only  by  his  actions,"  Mill  explains, 
"but  by  his  inactions,  and  in  either  case  he  is  justly 
accountable  to  them  for  the  injury"  (OL:  1.12).  Moreover, 
Mill  acknowledges  that  one  can  intend  harm  or  foresee  it.^° 


■''Many  Mill  commentators  agree  that  Mill  does  not  believe 
that  the  greatest  happiness  principle  requires  individuals  to 
maximize  personal  autonomy,  or  the  end  of  morality,  but  merely 
to  adhere  to  relatively  firm  rules  that  will  indirectly 
maximize  personal  autonomy,  e.g.,  rules  of  noninterference, 
and  rules  of  limited  beneficence  (Sumner,  1979:  lllff;  Lyons, 
1982:  48;  Berger,  1984:  chs .  3  and  4). 

'^°Mill,  I  believe,  follows  Jeremy  Bentham,  The  Principles 
of  Morals  and  Legislation  Ch.  VIII,  par.  VI.  There  Bentham 
refers  to  "intending  some  consequence  either  directly  or 
obliquely."  In  the  former  one  must  desire  the  consequence,  in 
the  latter  one  must  only  foresee  it.   In  CRG,  Mill  emphasizes 
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One  intends  harm  when  one  desires  harm  as  a  consequence  of 
one's  act;  one  merely  foresees  harm  when  one  knows  that  harm 
is  likely,  but  does  not  desire  to  harm  anyone  in  particular. 
Driving  recklessly  is  an  example  of  foreseeable  harm- -one  does 
not  desire  (directly  intend)  to  harm  anyone,  but  one  can 
clearly  foresee  the  possible  harm  as  a  consequence  of  that 
behavior.  "Whenever,  in  short,"  explains  Mill,  "there  is  a 
definite  damage,  or  a  definite  risk  of  damage,  either  to  an 
individual  or  to  the  public,  the  case  is  taken  out  of  the 
province  of  liberty,  and  placed  in  that  of  morality  or  law" 
(OL:  4.10)  .^^ 

It  should  be  noted  that  the  doing/allowing  and 
intending/foreseeing  distinctions'*^  are  not  coextensive,  but 
combine  to  make  four  possibilities:  an  individual  can  (1) 
intentionally  do  harm  (e.g.,  physical  assault),  (2) 
intentionally  allow  harm  (e.g.,  watching  another  drown  when 
one  knows  one  could  easily  save  him),  (3)  do  harm  that  is 
merely  foreseen  (e.g.,  reckless  driving),  and  (4)  allow  harm 


that  the  constitution  of  any  representative  government  must 
"provide  efficacious  securities  against"  the  "sinister 
interest  of  holders  of  power"  (CRG:  6.19).  For  Mill,  any 
representative  government  has  a  foreseeable  danger:  class 
bias,  or  class  legislation.  According  to  Mill,  the 
constitutional  framers  or  current  legislators  have  a  duty  to 
act  accordingly  to  prevent  this  foreseeable  harm  (Cf .  U:  5.33; 
OL:  4.6,  4.8,  5.6;  see  also  R.  M.  Hare,  1987:  110). 

^^For  a  similar  reading  of  this  passage  see  Alan  Ryan 
(249). 

^^Here  I  am  following  distinctions  made  by  Shelly  Kagan 
(86). 
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that  is  merely  foreseen  (e.g.,  allowing  starvation  while 
pursuing  your  own  life  in  your  own  way,  ceteris  paribus) .  In 
Mill's  moral  theory  duties  of  justice  correspond  to  (1)  and 

(3)  and  duties  of  beneficence  correspond  to  (2)  and  (4)  .^^ 
This  chapter  focuses  on  Mill's  duty  of  beneficence,  or  (2)  and 

(4)  above.  Mill,  we  shall  see,  requires  an  individual  to  save 
another's  life  when  he  is  in  the  position  to  do  so,  and 
requires  individuals  to  cooperate  in  systematic  arrangements 
that  provide  for  food  and  medical  relief. 

Mill's  greatest  happiness  principle,  then,  permits 
individuals  to  do  whatever  they  wish  provided  that  they  do  not 
harm  others --that  is,  the  principle  prohibits  interference 
with  another's  autonomy,  where  one  can  interfere  with 
another's  autonomy  by  his  actions  or  inactions. ^^    Hence, 


^^I  understand  that  these  designations  do  not  account  for 
special  duties  that  derive  from  special  relations  or  a 
particular  role  a  person  has  voluntarily  taken  on.  For 
instance,  when  a  parent  does  not  feed  his  child,  or  a  life 
guard  does  not  save  a  drowning  person,  both  violate  a  duty  of 
justice  since  each  has  a  duty  to  perform  those  ends  that  they 
have  implicitly  or  explicitly  accepted  to  perform.  In  each 
case,  Mill  would  claim  that  the  person  is  withholding 
something  from  the  other  which  is  the  other's  due  or  right  (U: 
5.33).  I  will  be  speaking  of  Mill's  duty  of  beneficence  as 
independent  of  any  special  relations  or  particular  roles. 

^^Admittedly ,  this  notion  of  "interfering"  by  inaction 
presents  problems.  One  might  claim  that  allowing  interference 
to  another  does  not  "interfere"  with  him  since  his  life  would 
not  have  been  different  if  I  never  existed.  Hence,  it  is  odd 
to  say  that  I  get  in  his  way  by  doing  nothing.  As  we  shall 
see  Mill's  examples  do  not  make  sense  if  we  interpret 
"interfere"  narrowly,  namely,  one  can  only  interfere  by 
positively  interfering.  However,  allowing  harm  does  interfere 
with  another  when  action  by  an  individual,  or  individuals,  is 
necessary  for  saving  a  person's  life.  This  interpretation  is 
consistent  with  legal  conceptions  of  causing  harm  which 
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his  principle  prescribes  duties  to  others  to  prevent  harm, 

either  by  requiring  individuals  not  to  do  harm  to  others, 

e.g.,  duties  of  justice,  or  by  requiring  individuals  to  help 

remove  or  prevent  obstacles  which  do  harm,  e.g.,  duties  of 

beneficence.   Broadly  then,  the  principle  requires  securing  a 

safe  and  free  society  where  individuals  can  pursue  their  own 

lives  in  their  own  way. 

The  following  will  elaborate  on  the  above  summary.   In 

"Whewell  on  Moral  Philosophy"  (hereafter  W)  ,   Mill  explains 

that  the  reason  for  making  our  lives  safe  and  secure  and  for 

preventing  the  reverse  is  utility  or  the  greatest  happiness 

principle . 

We  now  hear  [commenting  on  Whewell 's  text]  of  the 
peace  and  comfort  of  society;  of  making  man's  life 
safe;  of  the  satisfaction  and  gratification  of 
human  beings;  of  preventing  a  disturbed  and  painful 
state  of  society.  This  is  utility- -this  is  pleasure 
and     pain.  When  real   reasons  are  wanted  the 

repudiated  happiness -principle  is  always  the 
source.  (W:  192,  my  emphasis) 


include  what  they  call  the  "but -for"  conception  of  causation. 
"Event  X  is  the  cause  of  event  Y  if  "but- for"  the  occurrence 
of  X,  Y  would  not  have  occurred"  (Grey,  27) .  A  more  detailed 
discussion  of  these  issues  of  action  theory  will  not  be 
attempted  here.  For  present  purposes,  I  shall  interpret 
"interfere"  for  Mill  broadly  to  include  interfering  by  doing 
and  allowing  (in  some  cases)  .  The  important  issue  is  whether 
one  can  be  held  morally  responsible  for  the  latter  cases,  and 
thus  morally  forbidden  to  allow  harm.  In  some  cases,  I  shall 
argue.  Mill  believes  one  is  forbidden  to  allow  harm  to  befall 
another.  ' 
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For  Mill,  then,  "utility"  includes  safety  and  security- - 

an  environment  conducive  to  personal  autonomy/^    In  his 

Principles  of  Political  Economy,  while  discussing  various 

objections  to  governmental  interference,  Mill  emphasizes  the 

importance  of  personal  autonomy.    He  points  out  that  our 

social  and  political  institutions  should  never  compromise 

individual  autonomy. 

Whatever  theory  we  adopt  respecting  the  foundation 
of  the  social  union,  and  under  whatever  political 
institutions  we  live,  there  is  a  circle  around 
every  individual  human  being,  which  no  government, 
he  it  that  of  one,  of  the  few,  of  the  many,  ought 
to  be  permitted  to  overstep:  there  is  a  part  of 
the  life  of  every  person  who  has  come  to  years  of 
discretion,  within  which  the  individuality  of  that 
person  ought  to  reign  uncontrolled  either  by  any 
other  individual  or  by  the  public  collectively. 
That  there  is,  or  ought  to  be,  some  space  in  human 
existence  thus  entrenched  around,  and  sacred  from 
authoritative  intrusion,  no  one  who  professes  the 
smallest  regard  to  human  freedom  or  dignity  will 
call  in  question:  the  point  to  be  determined  is, 
where  the  limit  should  be  placed.  (PPE:  937-8,  my 
emphasis)  '*^ 


'*^I  am  going  to  assume  that  human  happiness  can  be 
understood  in  a  subjective  and  objective  sense  for  Mill. 
Subjectively,  ^happiness'  refers  to  a  greater  preference  for 
more  security  in  a  given  social  arrangement.  For  Mill,  all 
humans  share  a  strong  preference  for  greater  security  (U: 
5.25).  Objectively,  'happiness'  refers  to  the  actual  states 
of  affairs  necessary  to  secure  individual  welfare.  So  a 
person  may  prefer  more  security  (subjectively)  than  is 
necessary  for  him  to  be  secure  (objectively)  however  that  is 
determined.  For  a  discussion  of  whether  Mill's  conception  of 
happiness  is  a  subjective  or  an  objective  one  see  Brink. 

^'^This  passage  should  be  of  particular  interest  to  those 
who  criticize  utilitarians,  particularly  J.  S.  Mill,  for  not 
taking  seriously  the  "separateness  of  persons."  (see  John 
Rawls  [1971,  sec.  5]) .  For  more  on  Mill's  discussion  on  the 
importance  of  the  individual  when  arranging  political 
institutions,  see  CRG:  3.7,  11;  6.4ff,  and  esp.  6.19  and  7ff. 


105 

For  Mill,   determining  the  moral  limits  of  personal 

autonomy  determines   the  moral   limits   of   individual  and 

collective   actions- - i . e . ,   our   individual   or   collective 

constraints.    Correlatively ,   it  determines  the  kinds  of 

actions  society  is  permitted  to  compel,  either  by  public 

opinion  or  by  the  law.    Mill  determines  these  limits  by 

defending 

one  very  simple  principle,  as  entitled  to  govern 
absolutely  the  dealings  of  society  with  the 
individual  in  the  way  of  compulsion  and  control, 
whether  the  means  used  be  physical  force  in  the 
form  of  legal  penalties,  or  the  moral  coercion  of 
public  opinion.  That  principle  is,  that  the  sole 
end  for  which  mankind  are  warranted,  individually 
or  collectively  in  interfering  with  the  liberty  of 
action  of  any  of  their  number  is  self -protection. 
That  the  only  purpose  for  which  power  can  be 
rightfully  exercised  over  any  member  of  a  civilized 
community,  against  his  will,  is  to  prevent  harm  to 
others.  His  own  good,  either  physical  or  moral,  is 
not  a  sufficient  warrant.  (OL:  1.9,  my  emphasis) 

Thus,  Mill's  principle  (of  liberty)  permits  interfering  with 

conduct  that  causes  harm  to  others- -conduct  which  interferes 

with  another's  personal  autonomy.  In  other  words,  individuals 

are  free  to  do  whatever  they  wish  provided  that  they  do  not 

deprive  another  of  a  similar  freedom.   "The  only  freedom  that 

deserves  the  name,"  Mill  explains,  "is  that  of  pursuing  our 

own  good  in  our  own  way,  so  long  as  we  do  not  attempt  to 

deprive  others  of  theirs,  or  impede  their  efforts  to  obtain 
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it"  (OL:  1.12)  .   Thus,  the  only  legitimate  (moral)  reason  for 

coercion  is  to  prevent  harm  to  others.^'' 

Mill,  however,  does  not  defend  this  principle  of  liberty 

by  appealing  to  some  fundamental  right  to  liberty.    For 

example,  he  does  not  say  that  a  person  should  be  free  because 

he  has  a  right  to  do  whatever  he  wishes  so  long  as  he  does  not 

interfere  with  another's  right.  That  supposed  right  is  roughly 

the  same  as  the  principle  itself.   Unless  one  can  defend  the 

liberty  principle  independently  of  this  right  one  provides 

little  support  for  the  principle.  Mill  defends  this  principle 

by  appealing  to  the  greatest  happiness  principle. 

It  is  proper  to  state,  that  I  forego  any  advantage 
which  could  be  derived  to  my  argument  from  the  idea 
of  abstract  right  as  a  thing  independent  of 
utility.  I  regard  utility  as  the  ultimate  appeal 
on  all  ethical  questions;  jbut  it  must  jbe  utility  in 
the  largest  sense,  grounded  on  the  permanent 
interests    of    wan    as    a    progressive    being.  (OL: 

1.11,  my  emphasis) 

The  permanent  interest  of  a  progressive  being,  according  to 

Mill,   is  security   (U:   5.25).    Strong  individual  rights 

protect,  secure  and  make  safe  for  individuals  an  environment 

conducive  to  "individuality  and  a  variety  of  situations" 

which,  he  explains,  are  necessary  and  leading  elements  for 


One  interesting  exception  is  Mill's  claim  that  one  is 
not  free  to  sell  oneself  for  a  slave.  Mill  demands  an 
absolute  prohibition  on  voluntary  slavery  since,  Mill  argues, 
"he  abdicates  his  liberty;  he  forgoes  any  future  use  of  it, 
beyond  that  single  act.  He  therefore  defeats,  in  his  own 
case,  the  very  purpose  which  is  the  justification  for  allowing 
him  to  dispose  of  himself.  .  .  .  The  principle  of  freedom 
cannot  require  that  he  be  allowed  not  to  be  free.  It  is  not 
freedom  to  be  allowed  to  alienate  his  freedom"  (OL:  5.11). 
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"human  power  and  development"  (OL:  3.2)  .   Human  power  and 

development,  he  emphasizes,  are  the   essential  elements  of 

what  he  calls  "well-being"  or  happiness  (OL:  3.2ff;  A:  5.7, 

7.21)  .   Hence,  securing  the  principle  of  liberty  for  every 

individual  promotes  the  most  happiness  for  each  individual  and 

hence  the  most  happiness  overall.    "In  proportion  to  the 

development  of  his  individuality, "  explains  Mill,  "each  person 

becomes  more  valuable  to  himself,  and  is  therefore  capable  of 

being  more  valuable  to  others.  There  is  a  greater  fullness  of 

life  about  his  own  existence,  and  when  there  is  more  life  in 

the  units  there  is  more  in  the  mass  which  is  composed  of  them" 

(OL:  3.9)  .'•^ 

In   Utilitarianism,   Mill   argues   that   the   greatest 

happiness  principle  justifies  strong  individual  rights  since 

these  rights  protect  the  most  vital  interest   for  human 

personal  autonomy,  security. 

To  have  a  right,  then,  is,  I  conceive,  to  have 
something  which  society  ought  to  defend  me  in  the 
possession  of.  If  the  objector  goes  on  to  ask  why 
it  ought,   I  can  give  him  no  other  reason  than 


^^It  is  a  mistake,  according  to  Fred  Berger,  to  interpret 
Mill  as  having  an  "atomistic  conception"  of  society  "in  which 
society  is  seen  as  a  composite  of  self -concerned  individual 
'atoms'  each  striving  to  fulfill  its  own  needs,  and  in  which 
social  interests  are  just  a  mathematical  function  of  the 
individual"  (1984:  44).  That  Mill  rejected  this  picture  is 
important  for  the  topic  of  beneficence  below.  There  we  shall 
see  that  freedom  for  Mill  does  not  include  "selfish 
indifference."  Mill  emphasizes  "a  powerful  sentiment"  in 
persons  which  includes  "the  desire  to  be  in  unity  with  our 
fellow  creatures"  (U:  3.10).  Moreover,  he  explains,  "The 
social  state  is  so  natural,  so  necessary,  and  so  habitual  to 
man  .  .  .  that  he  never  conceives  himself  otherwise  than  as  a 
member  of ' a  body"  (U:  3.10) . 
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general  utility.  If  that  expression  does  not  seem 
to  convey  a  sufficient  feeling  of  the  strength  of 
the  obligation,  nor  to  account  for  the  peculiar 
energy  of  the  feeling,  it  is  because ...  its 
intensity,  as  well  as  its  moral  justification, 
[derives]  from  the  extraordinarily  important  and 
impressive  kind  of  utility  which  is  concerned.  The 
interest  involved  is  that  of  security,  to 
everyone's  feelings  the  most  vital  of  all 
interests. . .security  no  human  being  can  be  without; 
on  it  we  depend  for  all  our  immunity  from  evil,  and 
for  the  whole  value  of  all  and  every  good  beyond 
the  passing  moment.  (U:  5.25,  my  emphasis) 

Mill's  greatest  happiness  principle,  then,  permits 
individuals  to  do  whatever  they  wish  provided  that  they  do  not 
harm  others.  This  qualification  then  determines  our  duties  to 
others,  e.g.,  duties  of  justice  and  beneficence.  As  we  shall 
see,  for  Mill  "not  harming  others"  not  only  includes 
abstaining  from  doing  harm  (i.e,  justice) ,  but  abstaining  from 
allowing  it,  by  helping  to  remove  or  to  prevent  that  harm 
(i.e.,  beneficence). 

Duties,  for  Mill,  are  coercive  rules.  They  include  acts 
which  we  ought  to  punish  others  for  not  performing.  This 
punishment  includes  either  the  force  of  the  law,  public 
opinion,  or  the  reproaches  of  one's  conscience.  Mill's 
analysis  of  the  origin  of  and  basis  for  justice  leads  him  to 
an  analysis  of  the  concept  of  'duty' .  He  concludes  that  the 
concept  of  duty  centers  on  what  acts  ought  or  ought  not  be 
punished.^' 


'^'See  Lyons  (1979);  Sumner  (1979);  Berger  (1984:  106-116); 
Ryan  (ch.  13).  The  issues  regarding  Mill's  criterion  for 
right  and  wrong  remain  controversial.  For  an  overview  of  the 
controversies  see  Fred  Berger  (19  84:  ch.  3)  and  Mark  Strasser 
(ch.  4) .  ' 
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We  do  not  call  anything  wrong  unless  we  mean  to 
imply  that  a  person  ought  to  be  punished  in  some 
way  or  another  for  doing  it:  if  not  by  law,  by  the 
opinion  of  his  f ellow- creatures ;  if  not  by  opinion, 
by  the  reproaches  of  his  own  conscience.  This  seems 
the  real  turning  point  of  the  distinction  between 
morality  and  simple  expedience.  It  is  part  of  the 
notion  of  duty  in  every  one  of  its  forms,  that  a 
person  may  rightfully  be  compelled  to  fulfill  it. 
Duty  is  a  thing  which  may  be  extracted  from  a 
person,  as  one  extracts  a  debt.  Unless  we  think 
that  it  may  be  extracted  from  him,  we  do  not  call 
it  his  duty.  (U:  5.14,  my  emphasis) 

Thus,   Mill   distinguishes   moral   duties   from   other 

practical  rules  by  claiming  that  the  former,  but  not  the 

latter,  ought  to  have  punishments  attached  to  thera.^°  Or,  as 

David  Lyons  interprets  Mill,  "To  show  an  act  is  wrong  is  to 

show  that  a  coercive  rule  against  it  is  justified"  (1976: 

109).   As  Mill  explains,  "As  soon  as  any  part  of  a  person's 

conduct  affects  prejudicially  the  interests  of  others,  society 

has  jurisdiction  over  it,  and  the  question  whether  the  general 

welfare  will  or  will  not  be  promoted  by  interfering  with  it 

becomes  open  to  discussion"   (OL:  4.3).    The  function  of 

coercive  rules  then  is  to  prevent  harm  to  others. 


^°Later  (U:  5.15)  Mill  divides  moral  duties  into  justice 
and  beneficence.  However,  Mill's  association  here  of  moral 
duties  with  debts  suggests  to  some  that  he  is  combining  all  of 
morality  into  duties  of  justice,  which  would  be  problematic 
for  my  project.  If  Mill  combines  all  morality  into  duties  of 
justice,  then  he  cannot,  without  being  inconsistent,  maintain 
a  separate  category  of  beneficent  duties.  Yet  most 
commentators  agree  that  Mill  certainly  intended  to  maintain  a 
separate  category  of  beneficent  duties,  which  he  later 
describes  as  "other  social  duties"  or  non-rights  principles 
like  a  duty  of  beneficence  (U:  5.15,  33,  37,  38;  Comte:  337). 
For  further  discussion  supporting  this  interpretation  see 
Berger  (1984:  214-225);  Lyons  (1979,  1982);  Sumner,  (1979); 
Strasser  '(173-192);  Feinberg  (1984:  143-149). 
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Determining  the  kind  of  coercion,  or  punishment,  that 
society  can  wield  over  a  person's  conduct  depends  on  the 
conduct's  impact  on  others'  personal  autonomy  (or  human  well- 
being)  and  the  coercive  rules'  impact  on  overall  autonomy.  To 
justify  adopting  a  coercive  rule,  then,  we  must  weigh  the 
production  of  'unhappiness ' ,  which  lies  in  its  restrictions  on 
freedom,  and  the  production  of  'happiness',  which  lies  in  its 
deterring  harmful  behavior. 

The  most  harmful  behavior,  according  to  Mill,  includes 
the  kind  of  harm  that  makes  social  life  impossible,  e.g.,  any 
kind  of  positive  hurt  like  assault,  murder,  fraud,  oppression 
and  so  on  (U:  5.25)  .  Therefore,  doing  intentional  or 
foreseeable  harm  to  others  should  be  deterred  the  most  and 
thus  needs  the  strongest  sanctions  attached  to  it,  i.e.  legal 
ones.  For  example,  duties  of  justice.  Mill  argues,  are  backed 
by  sterner  sanctions  than  any  other  moral  duties  because  of 
their  vital  role  in  securing  human  well-being. 

Justice  is  the  name  of  certain  classes  of  moral 
rules  which  concern  the  essentials  of  human  well- 
being  more  nearly,  and  are  therefore  of  more 
absolute  obligation,  than  any  other  rules  for  the 
guidance  of  life.  (U:  5.32) 

Continuing,  he  writes: 

The  moral  rules  [of  justice]  which  forbid  mankind 
to  hurt  one  another  (in  which  we  must  never  forget 
to  include  wrongful  interference  with  each  other's 
freedom)  are  more  vital  to  human  well-being  than 
any  maxims,  however  important,  which  only  point  out 
the  best  mode  of  managing  some  department  of  human 
affairs.  (U:  5.33) 

Justice  remains  the  appropriate  name  for  certain 
social  utilities  which  are  vastly  more  important, 
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and  therefore  more  absolute  and  imperative,  than 
any  others  are  as  a  class  (though  not  more  so  than 
others  may  be  in  particular  cases) ;  .  .  . 
distinguished  from  the  milder  feeling  which 
attaches  to  the  mere  idea  of  promoting  human 
pleasure  or  convenience,  at  once  by  the  more 
definite  nature  of  its  commands,  and  by  the  sterner 
character  of  its   sanctions.     (U:  5.38,  my  emphasis) 

These  sterner  sanctions  which  attach  to  justice,  according  to 

Mill,  include  the  law. 

[T]  he  fact  of  living  in  society  renders  it 
indispensable  that  each  should  be  bound  to  observe 
a  certain  line  of  conduct  towards  the  rest.  This 
conduct  consists,  first,  in  not  injuring  the 
interests  of  one  another;  or  rather  certain 
interests,  which  either  by  express  legal  provision 
or  by  tacit  understanding,  ought  to  be  considered 
as  rights.  (OL:  4.3) 

Since  complying  with  duties  of  justice  is  vital  for  human 

well-being,   legal   sanctions   are   necessary   for  properly 

deterring  possible  injustices.   Deterring  these  injustices, 

then,  greatly  protects  personal  autonomy  while  only  slightly 

inhibiting  it- -by  requiring  individuals  to  pay  (by  taxation) 

for  the  judicial  system  necessary  to  enforce  the  laws,  e.g., 

the  police,  courts,  prisons  and  so  on. 

However,  Mill  acknowledges  particular  cases  where  we 

ought   to  go  beyond  requiring   forbearance  and  establish 

coercive  rules  which  require  that  we  help  another  when  we  are 

in  a  position  to  do  so. 

It  appears  from  what  has  been  said  that  justice  is 
a  name  for  certain  moral  requirements  which, 
regarded  collectively,  stand  higher  in  the  scale  of 
social  utility,  and  are  therefore  of  more  paramount 
obligation,  than  any  others;  though  particular 
cases  may  occur  in  which  some  other  social  duty  is 
so  important,  as  to  overrule  any  one  of  the  general 
maxims  of  justice.   Thus,  to  save    a    life,     it  may 
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not  only  be  allowable  jbut  a  duty  to  steal  or  take 
by  force  the  necessary  food  or  medicine,  or  to 
kidnap  or  compel  to  officiate  the  only  qualified 
medical  practitioner.  (U:  5.37,  my  emphasis) 

In  this  passage.  Mill  contrasts  a  general  maxim  of  justice 

with  a  particular  duty  to  save  a  life- -what  he  calls  elsewhere 

"acts  of  individual  beneficence"  (0L:1.12)  .   In  this  case,  the 

duty  of  individual  beneficence  plays  a  vital  role  in  securing 

another's  personal  autonomy,  or  well-being.   Mill's  writings 

provide  only  a  glimpse  of  the  nature  and  limits  of  beneficence 

and  how  to  apply  it.   Yet  this  example  indicates  that  for  Mill 

particular  cases  arise  when  others  need  our  help  as  much  as 

they  need  our  forbearance- -when  allowing  harm  to  befall  them 

is  as  hurtful  as  doing  that  harm.^^   We  will  now  discuss  this 

duty  which  goes  beyond  forbearance,  requiring  one  to  help 

remove  or  prevent  harm  to  others- -Mill ' s  duty  of  beneficence. 

The  Duty  of  Beneficence 

This  section  outlines  how  Mill  distinguishes  justice  from 
beneficence,  paying  particular  attention  to  how  he 
distinguishes  between  three  kinds  of  beneficence:  meritorious 
acts,  an  imperfect  duty  of  beneficence  (enforced  by  public 
opinion)  and  a  perfect  duty  of  beneficence  (enforced  by  the 
law)  . 


^^Cf .  Fred  Berger's  reading  of  Mill  on  this  topic:  "While 
we  usually  can  get  along  without  the  aid  of  others,  sometimes 
our  circumstances  may  be  so  reduced  that  our  needs  from  them 
are  as  great  as  our  need  not  to  be  harmed  by  them"  (19  84: 
186).   See  also,  Lyons  (1979,  1982). 
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Mill   distinguishes   beneficence   from   justice   both 

conceptually  and  substantively.  Conceptually,  he  provides  two 

explanations.      First,    he   describes   the   "ill -chosen 

expressions"   of   "ethical  writers"   (presumably  Kant)   who 

"divide  moral  duties  into  two  classes  .  .  .  duties  of  perfect 

and  of  imperfect  obligation;  the  latter  being  those  in  which, 

though  the  act  is  obligatory,  the  particular  occasions  of 

performing  it  are  left  to  our  choice- -as  in  the  case  of 

charity  or  beneficence,  which  we  are  indeed  bound  to  practice, 

but  not  toward  any  definite  person,  nor  any  prescribed  time" 

(U:  5.15,  my  emphasis).    Second,  he  describes  "the  more 

precise  language  of  the  philosophical  jurists"  (presumably 

John  Austin)  ,  according  to  whom  "duties  of  perfect  obligation 

are  those  duties  in  virtue  of  which  a  correlative  right 

resides  in  some  person  or  persons;   duties  of  imperfect 

obligation  are  those  moral  obligations  which  do  not  give  birth 

to  any  right"  (U:  5.15). 

According  to  Mill,  the  second  conceptual  distinction,  of 

rights  and  of  nonrights  principles,   corresponds  to  that 

between  justice  and  beneficence,  and  constitutes  his  official 

distinction  between  them.^^ 

I  think  it  will  be  found  that  this  distinction 
exactly  coincides  with  that  which  exists  between 
justice  and  the  other  obligation  of  morality.  In 
our  survey  of  the  various  popular  acceptations  of 
justice,  the  term  appeared  generally  to  involve  the 
idea  of  a  personal  right- -a  claim  on  the  part  of 


^^For  a  critical  reconstruction  of  Mill's   "official 
doctrine"' see  Lyons  (1982:  67-69). 
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one  or  more  individuals.  ...  It  seems  to  me  that 
this  feature  in  the  case- -a  right  in  some  person, 
correlative  to  the  moral  obligation- -  constitutes 
the  specific  difference  between  justice  and 
generosity  or  beneficence.  .  .  .  [A] nd  whoever  does 
not  place  the  distinction  between  justice  and 
morality  in  general,  where  we  have  now  placed  it, 
will  be  found  to  make  no  distinction  at  all,  but  to 
merge  all  morality  into  justice.  (U:  5.15,  my 
emphasis) 

Substantively,    Mill    distinguishes    justice    from 

beneficence  as  follows.   Justice  requires  not  doing  harm  to 

others,  either  intentional  or  foreseeable  harm  (OL:  4.6,  4.8, 

5.6,  CRG:  6.19).   Duties  of  justice  function  then  to  protect 

us  from  harm  by  others. 

[The  rules  of  Justice  are]  the  moralities  which 
protect  every  individual  from  being  harmed  by 
others,  either  directly  or  by  being  hindered  in  his 
freedom  of  pursuing  his  own  good.  .  .  .  Now  it  is 
these  moralities  primarily  which  compose  the 
obligations  of  justice.  The  most  marked  cases  of 
injustice  .  .  .  are  acts  of  wrongful  aggression,  or 
wrongful  exercise  of  power  over  some  one;  the  next 
are  those  which  consist  in  wrongfully  withholding 
from  him  something  which  is  his  due:  in  both  cases, 
inflicting  on  him  a  positive  hurt.  (U:  5.33,  my 
emphasis) 

Injustices,  then,  concern  "positive  hurts."   Borrowing  Joel 

Feinberg's   expression,   injustices   "set   back   another's 

interests"  (1984:  139).   For  Mill,  then,  an  injustice  sets 

back,  in  part,  an  individual's  personal  autonomy. 

While  justice  requires  nonmalef icence,  beneficence,  for 

Mill,  goes  beyond  nonmalef icence  and  requires  that  we  do  good 

to  others,  that  we  take  positive  steps  to  benefit  others  (U: 

5.33).    Borrowing  Joel  Feinberg's  expression,   benefiting 

another  produces  "any  kind  of  favorable  effect  on  another's 
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interest"  (1984:  139)  .   For  Mill,  then,  doing  good  to  another 

produces  a  favorable  effect  on  another's  personal  autonomy. 

However,   there  are  at  least  two  ways  one  can  "benefit" 

another,  or  produce  a  favorable  effect  on  his  autonomy.   For 

our  purposes  here  the  two  will  be  distinguished  as  follows. 

To  Benefit,  =  To  advance  another's  declining 
interest  back  up  to  or  toward  his  normal  baseline 
(i.e.,  back  to  some  status  quo  ante)  or  to  prevent 
it  from  falling  below  that  baseline. 

To  Benefitj  =  To  advance  another's  interest  to  a 
point  beyond  his  normal  baseline  (i.e.,  above  its 
point  at  some  status  quo  ante) .  This  would  be  to 
produce  a  benefit  for  him  in  the  sense  of  net  gain, 
profit,  advantage,  etc.  (Feinberg,  1984:  139) 

By  understanding  "to  benefit"  in  this  way,  we  can 
distinguish  three  kinds  of  beneficence  in  Mill's 
utilitarianism:  meritorious  acts  which  are  praiseworthy  but 
not  obligatory;  an  imperfect  duty  of  beneficence  which 
requires  one  to  help  others  but  not  any  particular  person  or 
at  any  prescribed  time;  and  a  perfect  duty  of  beneficence 
which  requires  one  to  help  some  particular  person  at  some 
prescribed  time. 

First  Mill  speaks  of  meritorious  acts  (U:  5.14).  These 
are  positive  acts  that  confer  positive  benefits  on  others  in 
the  sense  of  benefit2.  These  are  acts  that  a  person  deserves 
"praise  for  doing"  but  should  not  be  bound  to  do  (Comte:  337)  . 
"The  multiplication  of  happiness ,  "  Mill  argues,  "is,  according 
to  the  utilitarian  ethics,  the  object  of  virtue"  (U:  2.19,  my 
emphasis)  ,  but  its  omission  is  not  an  object  of  punishment;  it 
is  not  a  Case  of  moral  obligation. 
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There  are  other  things  [besides  duties] ,  on  the 
contrary,  which  we  wish  that  people  should  do, 
which  we  like  or  admire  them  for  doing,  perhaps 
dislike  or  despise  them  for  not  doing,  but  yet 
admit  that  they  are  not  bound  to  do  it:  it  is  not 
the  case  of  moral  obligation;  we  do  not  blame  them, 
that  is,  we  do  not  think  that  they  are  the  proper 
objects  of  punishment.  (U:  5.14) 

Second,  Mill  speaks  of  an  imperfect  duty  of  beneficence. 

This  duty  prescribes  positive  acts  that  confer  benefits  on 

others  in  the  sense  of  benefit^.   These  are  acts  that  help 

remove  or  prevent  harm  to  another.   These  are  acts  that  a 

person  is  "bound  to  practice,  but  not  to  any  definite  person, 

nor  at  any  prescribed  time,"  e.g.,  individual  charity  (U: 

5.15).     "An   imperfect  duty   in  Mill's   sense,"   Feinberg 

explains,   "is  a  duty  to  no  one  in  particular,  but  rather 

toward  the  disjunction  of  the  whole  class  of  eligible  (worthy 

and  needy)  recipients.  My  duty  is  to  give  either   to  these,  or 

to  those,  or   to  those,  etc."  (1984:  143) .  "There  is  a  standard 

of  altruism  to  which  all  should  be  required    to  come  up,  " 

explains   Mill,   "and   a   degree   beyond   it   which   is   not 

obligatory,  but  meritorious"  (Comte:  337,  my  emphasis) .   "What 

[the]  limits  are,"    he  continues,  "it  is  the  province  of 

ethical  science  to  determine;  and  to  keep  all   individuals  and 

aggregations  of  individuals  within   them,    is  the  proper  office 

of  punishment  and  moral  blame"   (Comte:  337,  my  emphasis) . 

These   duties,   according   to   Mill,   are   fit   objects   of 


117 
punishment^^  either  by  public  opinion  or  by  the  reproaches  of 
one's  conscience  but  not  by  the  law  (OL:  4.3,  4.6;  U:  3. Off). 

Finally,  Mill  speaks  of  a  perfect  duty  of  beneficence. 
This  duty  prescribes  positive  acts  that  confer  benefits  on 
others  in  the  sense  of  benefit^.  However,  these  are  acts  that 
a  person,  or  persons,  are  bound  to  practice  to  some  definite 
person,  or  persons,  at  some  prescribed  time,  e.g.,  the  duty  to 
save  a  fellow  creature's  life  (U:  5.25;  OL:  1.12),  or  the  duty 
to  cooperate  in  systematic  arrangements  to  save  a  group  of 
fellow  creatures'  lives  (PPE:  961).  "Mill's  .  .  .  perfect 
obligations,"  explains  David  Lyons,  "are  not  like  charity 
because  they  do  not  allow  free  choice  about  whether  or  not  to 
confer  one's  services  on  potential  beneficiaries.  When 
someone  is  drowning  or  under  attack  and  I  am  in  a  position  to 
help.  Mill  believes,  I  am  under  a  moral  obligation  to  come  to 
that  person's  aid.  If  I  fail  to  do  so,  I  may  be  condemned 
accordingly,  not  just  as  an  uncharitable  person"  (1982:  63; 
cf.  Feinberg,  1984:  148f ) .  Since  these  acts  are  obligatory 
failures  to  perform  them  are  fit  objects  of  punishment.   They 


^■'l  recognize  that  this  punishability  criterion  for 
imperfect  duties  of  beneficence  raises  certain  practical 
problems.  For  instance,  can  we  punish  people  for  violating 
rules  that  are  not  100%  observable?  In  other  words,  society 
can  expect  that  one  can  discharge  his  duty  to  avoid  harming 
others  close  to  100%  of  the  time,  but  expecting  one  to  always 
help  prevent  harm  to  others  seems  too  demanding.  Hence,  some 
believe  Mill  made  a  mistake  including  beneficence  as  a  duty. 
This  criticism  of  Mill  was  pointed  out  to  me  by  Bernard  Gert 
(in  a  personal  conversation)  .  I  will  respond  to  this 
dischargeability  problem  for  duties  to  aid  in  the  next 
chapter.  ' 
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are  amenable  to  the  criminal  law  because  their  role  in 
securing  personal  autonomy  is  as  central  as  any  injustice  or 
rights  violation. ^^  The  following  section  will  elaborate  on 
Mill's  reasoning  for  enforcing  the  perfect  duty  of  individual 
and  group  beneficence. 

Enforcing  Beneficence 

This  section  aims  to  show  that  for  Mill  an  enforceable 
duty  of  beneficence  requires  an  individual  by  himself  (U: 
5.37;  OL:  1.12)  or  as  part  of  a  cooperative  effort  (PPE:  960) 
to  help  prevent  harm  to  others,  provided  that  this  requirement 


^^Enforcing  "easy  rescues"  through  the  criminal  law  was 
a  position  held  by  Mill's  predecessor  Jeremy  Bentham.  In 
Bentham's  Principles,  (ch.  17,  paragraph  19)  "Of  the  Dictates 
of  Beneficence,"  he  explains:  "In  particular,  in  cases  where 
the  person  is  in  danger,  why  should  it  not  be  made  the  duty  of 
every  man  to  save  another  from  mischief,  when  it  can  be  done 
without  prejudicing  himself,  as  well  as  to  abstain  from 
bringing  it  on  him?"  He  gives  the  following  examples  of 
enforcing  beneficence,  which  I  believe  Mill  would  endorse. 

A  women's  head-dress  catches  fire:  water  is  at  hand:  a 
man,  instead  of  assisting  to  quench  the  fire,  looks  on, 
and  laughs  at  it.  A  drunken  man,  falling  with  his  face 
downwards  into  a  puddle,  is  in  danger  of  suffocation: 
lifting  his  head  a  little  on  one  side  would  save  him: 
another  man  sees  him  and  lets  him  lie.  A  quantity  of 
gunpowder  lies  scattered  about  in  a  room:  a  man  is  going 
into  it  with  a  lighted  candle:  another,  knowing  this, 
lets  him  go  in  without  warning.  Who  is  there  that  in  any 
of  these  cases  would  think  punishment  misapplied?  (n348) 
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does  not  unreasonably^^  impede  the  benefactor's  ability  to 

pursue  his  own  life  plans  (PPE:  938-939;  CRG:  2.12).^^ 

Mill's  justification  for  enforcing  beneficence  centers  on 

the  fact  that  there  are  times  when  forbidding  individuals  to 

allow  harm  to  befall  others  is  as  morally  important  (for 

securing  personal  autonomy)  as  forbidding  individuals  from 

doing  harm.   Mill  recognizes  that  compelling  individuals  to 

act  to  benefit  others  should  be  handled  with  extreme  caution 

(given  the  potential  for  undermining  individual  liberty)  (OL: 

1.12).    Nevertheless,  he  emphasizes  that  his  doctrine  of 

individual  liberty  does  not  include  "selfish  indifference," 

hence  compelling  some  limited  amount  of  altruism  is  justified. 

It  would  be  a  great  misunderstanding  of  this 
doctrine  [of  individual  liberty],  to  suppose  that 
it  is  one  of  selfish  indifference,  which  pretends 
that  human  beings  have  no  business  with  each 
other's  conduct  in  life,  and  that  they  should  not 
concern  themselves  about  the  well-doing  or  well- 
being  of  one  another,  unless  their  own  interest  is 
involved.  Instead  of  any  diminution,  there  is  need 
of  great  increase  in  disinterested  exertion  to 
promote    the  good  of  others.     (OL:  4.4,  my  emphasis) 

Moreover,  "selfish  abstinence,"  according  to  Mill,  is  a  fit 

object  for  punishment. 


"The  criteria  for  what  would  be  "unreasonable"  are 
difficult  to  determine  without  knowing  more  facts  about  the 
case.  Nevertheless,  many  philosophers  and  legal  scholars  have 
noted  that  drawing  a  line  between  reasonable  and  unreasonable 
impediments,  risks  or  costs  could  be  done  here  as  it  is  done 
when  applying  a  "reasonableness  standard"  in  other  areas  of 
the  law  like  the  law  of  torts  and  laws  that  recognize  self- 
defense  as  acting  reasonably  in  certain  circumstances.  For  a 
very  thorough  analysis  for  and  against  enforcing  a  duty  of 
easy  rescue  see  Feinberg  (1984:  ch .  4)  . 

^^Cf.'Fred  Berger  (1984:  180),  and  Brink  (90f). 
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Acts  injurious  to  others  require  a  totally- 
different  treatment.  Encroachment  on  their  rights; 
infliction  on  them  of  any  loss  or  damage  not 
justified  by  his  own  rights;  falsehoods  or 
duplicity  in  dealing  with  them;  even  selfish 
abstinence  from  defending  them  against  injury- - 
these  are  fit  objects  of  moral  reprobation,  and,  in 
grave  cases,  of  moral  retribution  and  punishment. 
(OL:  4.6,  my  emphasis) 

It  is  not  clear  here  whether  Mill  believes  that  one  ought  to 

be  punished  by  public  opinion  or  by  the  law.   Nevertheless, 

allowing  harm  in  some  cases  is  amenable  to  punishment.   The 

issue  centers  on  which  cases  we  ought  to  punish  and  what  kind 

of  punishment  ought  to  be  used.   The  particular  cases  to  be 

punished  will  include  those  where  an  individual  intentionally 

allows  grave   harm  to  others,  and  where  individuals  allow  grave 

harm  to  others  that  is  merely  foreseeable  (these  correspond  to 

distinctions  (2)  and  (4)  in  section  one).   Determining  the 

punishment  for  these  cases  depends  on  whether  preventing  this 

grave  harm  unreasonably  restricts  the  agent's  liberty.   Mill, 

this  section  will  argue,  justifies  the  legal  enforcement  of 

individual  beneficence  when  it  prevents  death  or  severe  injury 

at  little  cost  to  the  benefactor,  and  the  legal  enforcement  of 

group  beneficence  when  it  prevents  numerous  deaths  or  severe 

injuries  at  little  cost  to  the  individuals  co-operating  in 

that  group. 

Enforcing  Individual  Beneficence 

We   will   examine   the   perfect   duty   of   individual 
beneficence  first.  Recall  the  passage  where  Mill  contrasts  an 
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ordinary  duty  of  justice  with  a  particular  duty  to  save  a 

life. 

It  appears  from  what  has  been  said  that  justice  is 
a  name  for  certain  moral  requirements  which, 
regarded  collectively,  stand  higher  in  the  scale  of 
social  utility,  and  are  therefore  of  more  paramount 
obligation,  than  any  others;  though  particular 
cases  may  occur  in  which  some  other  social  duty  is 
so  important,  as  to  overrule  any  one  of  the  general 
maxims  of  justice.  Thus,  to  save  a  life,  it  may 
not  only  be  allowable  but  a  duty  to  steal  or  take 
by  force  the  necessary  food  or  medicine,  or  to 
kidnap  or  compel  to  officiate  the  only  qualified 
medical  practitioner.  (U:  5.37,  my  emphasis) 

This  duty  to  save  a  life,  Mill  stresses,  is  a  case  where 

helping  to  prevent  another's  death  is  more  binding  than  the 

general  maxim  that  prescribes  not  to  compel  an  individual  to 

act  against  his  wishes.    Importantly,   this  duty  can  be 

enforced  more  strongly  than  by  public  opinion- -the  doctor  can 

be  compelled  to  officiate,  says  Mill.  Compelling  to  officiate 

probably  means  compelling  by  using  legal  sanctions.    In  a 

letter  to  Thortan,  Mill  says  that  failing  to  save  a  life  of 

another  should  "be  amenable  to  the  criminal  law. "^^ 

Moreover,  Mill  explains  that  this  exception  to  a  general 

maxim  of  justice  is  not  a  case  of  "laudable  injustice."  This 

case  reminds  us,  instead,  of  cases  where  another  moral  rule, 

e.g.,  individual  beneficence,  provides  a  reason  to  override  a 

rule  we  ordinarily  follow,  e.g.,  general  forbearance.  As  Mill 

explains : 

In  such  cases  [referring  to  the  above  example] ,  as 
we  do  not  call  anything  justice  which  is  not  a 


'^Mineka  and  Dwight  (1319; 
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virtue,  we  usually  say,  not  that  justice  must  give 
way  to  some  other  moral  principle,  but  what  is  just 
in  ordinary  cases,  is,  by  reason  of  that  other 
principle,  not  just  in  the  particular  case.  By 
this  useful  accommodation  of  language,  the 
character  of  indef easibility  attributed  to  justice 
is  kept  up,  and  we  are  saved  from  the  necessity  of 
maintaining  that  there  can  be  laudable  injustice. 
(U:  5.37,  my  emphasis) 

For  Mill,  then,  particular  cases  arise  where  performing 

positive  acts  which  clearly  prevent  grave  harm  to  another 

should  not  be  left  to  the  discretion  of   the  potential 

benefactor.   Since  Mill  allows  individual  beneficence  in  some 

cases  to  overrule  general  maxims  of  justice,  and  since  he 

attaches  sterner  sanctions  to  general  maxims  of  justice,  it 

follows  that  Mill  would  attach  sterner  sanctions  to  cases  of 

"easy  rescue"  to  assure  their  compliance.  We  shall  understand 

"easy  rescue"  in  the  sense  that  one  knows  clearly  who  needs 

the  help,  that  he  can  help  without  endangering  himself,  or 

without  interfering  with  duties  owed  to  someone  else.^^ 


^^One  could  argue  that  people  generally  would  be  less 
secure  knowing  that  they  must  save  a  person's  life  when  an 
easy  opportunity  arises.  Yet  the  opportunities  for  "easy 
rescues"  are  not  numerous  enough  to  cause  alarm.  For  example, 
fifteen  European  nations  have  bad  Samaritan  laws,  many  since 
the  mid  nineteenth  century  (Ratcliffe,  92ff )  .  Although  the 
United  States  never  followed  Europe  on  this,  recently 
Minnesota  joined  the  only  American  state  to  enact  bad 
Samaritan  laws,  Vermont.  Vermont's  criminal  code  provides 
that  "A  person  who  knows  that  another  is  exposed  to  grave 
physical  harm  shall,  to  the  extent  it  can  be  rendered  without 
danger  or  peril  to  himself  or  without  interference  with 
important  duties  owed  to  others,  give  reasonable  assistance  to 
the  exposed  person  unless  that  assistance  or  care  is  being 
provided  by  others"  (quoted  in  Feinberg,  1984:  126;  See  also 
Grey,  19  83 :  ch.  4) . 
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In   On   Liberty,   Mill   acknowledges   that   individual 

beneficence  is  a  case  in  which  omitting  a  positive  act  can  be 

punished  by  the  law.    The  reason,   he  explains,   is  that 

allowing  harm  in  some  cases  is  as  morally  significant  as  doing 

that  harm. 

If  any  one  does  an  act  hurtful  to  others,  there  is 
a  prima  facie  case  for  punishing  him,  by  law,  or, 
where  legal  penalties  are  not  safely  applicable,  by 
general  disapprobation.  There  are  also  many- 
positive  acts  for  the  benefit  of  others,  which  he 
may  rightfully  be  compelled  to  perform;  such  as,  to 
give  evidence  in  the  court  of  justice;  to  bear  his 
fair  share  in  the  common  defense,  or  in  any  other 
joint  work  necessary  to  the  interest  of  society  of 
which  he  enjoys  the  protection;  and  to  perform 
certain  acts  of  individual  beneficence,  such  as 
saving  a  fellow- creature' s  life,  or  interposing  to 
protect  the  defenseless  against  ill-usage,  things 
which  whenever  it  is  obviously  a  man's  duty  to  do, 
he  may  be  made  rightfully  responsible  to  society 
for  not  doing.     (OL:  1.12,  my  emphasis) 

Moreover,  he  continues, 

A  person  may  cause  evil  to  others  not  only  by  his 
actions  but  by  his  inactions ,  and  in  either  case  he 
is  justly  accountable  to  them  for  the  injury.  The 
latter  case,  it  is  true,  requires  a  much  more 
cautious  exercise  of  compulsion  than  the  former. 
To  make  any  one  answerable  for  doing  evil  to 
others,  is  the  rule;  to  make  him  answerable  for  not 
preventing  evil,  is,  comparatively  speaking,  the 
exception.  Yet  there  are  many  cases  clear  enough 
and  grave  enough  to  justify  that  exception.  (OL: 
1.12,  my  emphasis) 

In  these   cases,   the  beneficiary  does  not   have  an 

antecedent  moral  right  to  the  assistance  since,  for  Mill,  only 

duties  of  justice  give  birth  to  correlative  rights.  Duties  of 

justice  protect  us  from  others  who  would  do  harm  to  us. 

However,  duties  of  beneficence  guard  us  from  others  who  would 

allow  harm  to  befall  us.   For  Mill  we  always  need  others  not 
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to  hurt  us,  but  we  do  not  always  need  others  to  help  us  (U: 
5.33)  .  Hence,  we  can  justify  a  right  against  interference  but 
not  a  right  to  assistance,  for  we  must  use  extreme  caution 
when  forbidding  acts  of  omission,  and  assigning  rights  to 
assistance  might  lead  to  abusive  coercion.  Nevertheless,  we 
cannot  ignore  those  cases  where  allowing  harm  is  as  injurious 
as  any  case  of  a  right  violation  or  doing  harm.  Thus,  for 
Mill,  the  potential  beneficiary  ought  to  be  helped  as  a  matter 
of  a  right  by  the  law.  The  criminal  law,  if  properly 
specific,  could  provide  protection  for  those  important  cases 
without  leading  to  abusive  coercion. 

Enforcing  Group  Beneficence 

For  Mill,  the  reason  for  enforcing  individual  beneficence 
centered  on  forbidding  individuals  to  intentionally  allow  harm 
to  others  provided  that  the  harm  prevented  was  significant  and 
the  cost  to  the  benefactor  was  not.  The  reason  for  enforcing 
group  beneficence,  however,  centers  on  forbidding  individuals 
to  allow  harm  to  others  that  is  merely  foreseen.  Like 
individual  beneficence,  though.  Mill  justifies  enforcing  group 
beneficence  only  if  it  prevents  grave  harm,  and  sacrifices 
little  liberty  for  those  co-operating  in  the  group.  In  fact. 
Mill  supports  compelling  individuals  by  law  to  cooperate  in 
systematic  arrangements  for  food  and  medical  relief,  e.g.,  the 
Poor  Laws.  Enforcing  group  beneficence  through  taxation,  Mill 
believes,  helps  to  prevent  significant  harm  to  a  worthy  and 
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needy  group  without  adversely  affecting  the  liberty  of  the  co- 
operating benefactors  (CRG:  2.2;  PPE:  938-939).  We  will  now 
turn  to  Mill's  arguments  for  enforcing  group  beneficence  by 
law. 

Mill,  in  his  Principles  of  Political  Economy,  strongly 
defends  the  principle  of  laisser- f aire  capitalism,  believing 
that  it  allows  individuals  freedom  to  pursue  whatever  they 
wish  (PPE:  936f;  OL:  5.4f).  "Laisser- f aire , "  Mill  explains, 
"should  be  the  general  practice:  every  departure  from  it, 
unless  required  by  some  greater  good,  is  a  certain  evil"  (PPE: 
945).  "The  business  of  life,"  Mill  explains,  "is  better 
performed  when  those  who  have  an  immediate  interest  in  it  are 
left  to  take  their  own  course,  uncontrolled  either  by  the 
mandate  of  law  or  by  the  meddling  of  any  public  functionary" 
(PPE:  946)  .  For  the  most  part  then,  government's  role  with 
regard  to  free  trade  is  primarily  to  protect  individuals  from 
force  and  fraud  or  treachery;  it  secures  for  them  the  freedom 
to  compete  (PPE:  800;  OL:  5.3). 

Yet  Mill  recognizes  that  "trade  is  a  social  act"  and  not 
immune  from  moral  appraisal  (OL:  5.4) .  Accordingly,  Mill 
discusses  certain  exceptions  to  the  laisser- f aire  principle 
which  produce  unintentional,  yet  foreseeable,  harms  to  others. 
These  harms  justify  the  need  for  "optional  functions  of  the 
government"  (PPE:  804)  .  These  optional  functions  aim  to 
protect  citizens  by  helping  remove  or  prevent  significant 
harm,   e.g.,   by   removing   or   preventing   poor   sanitation 
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conditions,  bad  educational  opportunities,  abject  poverty  and 
other  conditions  which  are  obstacles  to  personal  autonomy 
(PPE:  947-968).  Thus,  Mill  supports  empowering  local  and 
central  governments  to  enact  various  laws  for  protecting 
individuals  from  these  harmful  consequences.^'  Most 
importantly,  for  the  purposes  of  this  project,  he  supports  the 
redistribution  of  wealth  (by  taxing  earned  and  unearned 
(rental)  income  and  inheritance)  to  guarantee  a  decent 
standard   of   living   which   includes   guaranteeing  medical 


^'specifically,  he  supported  the  following:  labor 
regulation  (e.g.,  regulating  factory  laborers'  hours)  (PPE: 
956-958) ,  providing  for  a  common  defense  (PPE:  880) , 
developing  a  system  of  public  education  (OL:  5.12-13;  PPE: 
374-75,  948-950;  CRG:  8.9;  A:  5.28),  maintaining  the  community 
infrastructure  (e.g.,  roads,  sanitation,  police,  and 
correctional  facilities)  (PPE:  880;  CRG:  15.6,  8,  11),  and 
state  support  for  the  arts  and  sciences  (PPE:  968-970). 

Commenting  on  Edwin  Chadwick's  1842  "Report  on  the 
Sanitary  Condition  of  the  Labouring  Population  of  Great 
Britain"  Mill  explains  that  if  the  enlightened  self-interest 
of  the  owners  does  not  improve  working  conditions,  then  the 
owners  can  be  forced  to  do  so  by  law.  Importantly,  Mill 
argues  that  beneficence  justifies  enacting  this  law. 

That,  nevertheless,  the  existing  factories  are, 
speaking  generally,  extremely  unhealthy;  but  that 
they  are  so  only  for  want  of  proper  ventilation  and 
other  important  requisites,  which,  if  enlightened 
self-interest  of  the  owners  fail  to  supply,  the  law 
could  and  ought  to  enforce;  and  that  in  all 
instances  in  which,  either  from  that  enlightened 
self-interest  or  from  benevolence,  improved 
arrangements  have  been  carried  into  effect,  and 
especially  where  the  improvement  of  the  private 
dwelling-places  of  the  work-people  has  been 
included  in  the  plan,  its  authors  have  been 
rewarded  by  seeing  around  them  a  healthy,  thriving, 
and  well-conducted  factory  population  attached  to 
them,  and  having  none  of  the  evil  characteristics 
so  often  declared  to  be  inseparable  from  the 
Factory  System.  (Robson  and  Robson,  1986:  829-830) 
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services  to  the  poor  (PPE:  359-60,  960-962;  A:  6.6).  For 
instance,  while  in  parliament  (March,  1867) ,  Mill  supported  an 
efficient  centralized  poor  law  medical  service.  He  supported 
the  Metropolitan  Poor  Law  Bill,  which  was  important  above  all 
since  it  explicitly  acknowledged  the  role  of  the  government  in 
providing  hospitals  for  the  poor.^° 

According  to  Mill,  the  Poor  Laws  are  a  case  "to  which  the 
principal  objection  to  government  interference  does  not  apply" 
(PPE:  968)  .  For  they  fall  under  the  following  principle: 
"[I]mportant  public  services  are  to  be  performed,  while  there 
is  no  individual  specifically  interested  in  performing  them, 
nor  would  any  adequate  remuneration  naturally  or  spontaneously 
attend  their  performance"  (PPE:  968) .  In  other  words,  these 
services  should  not  be  left  to  the  "forces"  of  free  trade, 
since  free  trade  lacks  the  necessary  incentives  for  delivering 
them  to  all  at  sufficient  levels,  and  since  their  absence  is 
immensely  harmful  to  personal  autonomy. ^^ 


^°Robson  and  Kinzer  (134;  136-143) .  For  a  discussion  of 
the  medical  services  under  the  Poor  Law,  see  Flinn,  and  see 
Hodgkinson  (503-504) . 

^^Cf.  Adam  Smith,  The  Wealth  of  Nations  Book  V,  ch.  I, 
part  III,  par.  I,  "Of  the  Expense  of  Public  Works  and  Public 
Institutions . " 

The  third  and  last  duty  of  the  sovereign  of 
commonwealth  is  that  of  erecting  and  maintaining 
those  public  institutions  and  those  public  works, 
which,  though  they  might  be  in  the  highest  degree 
advantageous  to  a  great  society,  are,  however,  of 
such  a  nature,  that  the  profit  could  never  repay 
the  expense  to  any  individual  or  small  number  of 
individuals  should  erect  or  maintain,  (my  emphasis) 
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"The  duty  enforced  by  the  Poor  Laws,"  explains  Fred 

Berger,  "is  an  application  of  the  duty  of  benevolence"  (1984: 

186).   Regarding  the  Poor  Laws,  Mill  says: 

[T]  he  argument  against  governmental  interference 
grounded  on  the  maxim  that  individuals  are  the  best 
judges  of  their  own  interest,  cannot  apply  to  the 
very  large  class  of  cases,  in  which  those  acts  of 
individuals  with  which  the  government  claims  to 
interfere,  are  not  done  by  those  individuals  for 
their  own  interest,  but  for  the  interest  of  other 
people.  This  includes,  among  other  things,  the 
important  and  much  agitated  subject  of  public 
charity.  Though  individuals  should,  in  general,  be 
left  to  do  for  themselves  whatever  it  can 
reasonably  be  expected  that  they  should  be  capable 
of  doing,  yet  when  they  are  at  any  rate  not  to  be 
left  to  themselves,  but  to  be  helped  by  other 
people,  the  question  arises  whether  it  is  better 
that  they  should  receive  this  help  exclusively  from 
individuals,  and  therefore  uncertainly  and 
casually,  or  by  systematic  arrangements,  in  which 
society  acts  through  its  organ,  the  state. 

Apart  from  any  metaphysical  considerations 
respecting  the  foundation  of  morals  or  of  the 
social  union,  it  will  be  admitted  to  be  right  that 
human  beings  should  help  one  another;  and  the  more 
so,  in  proportion  to  the  urgency  of  the  need:  and 
none  needs  help  so  urgently  as  one  who  is  starving. 
The  claim  to  help,  therefore,  created  by 
destitution,  is  one  of  the  strongest  which  can 
exist;  and  there  is  prima  facie  the  amplest  reason 
for  making  the  relief  of  so  extreme  an  exigency  as 
certain  to  those  who  require  it,  as  by  any 
arrangements  of  society  it  can  be  made.  (PPE:  9  60) 

For  Mill,  those  in  urgent  need  must  be  helped.   Since  relying 

on   individuals   to   discharge   their   duty   of   imperfect 

beneficence  is  too  uncertain  and  casual,  and  since  relying  on 

the  "forces"  of  the  free  market  is  ineffective,  proper  relief 

would  require  systematic  arrangements  enforced  by  a  local  or 

a  federal  government.   If  individuals  must  use  a  government  to 

protect  themselves  from  those  who  would  do  harm  to  them,  they 
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must  also,  according  to  Mill,  use  it  to  prevent  foreseeable 
harm  to  befall  them.  Hence,  besides  the  government's  primary- 
function  to  enact  legislation  to  prevent  some  from  doing  harm, 
it  should  also  function  to  enact  legislation  to  prevent 
allowing  foreseeable  harm  by  requiring  individuals  to 
cooperate  in  systematic  arrangements  for  providing  some 
minimal  level  of  food  and  medical  relief. 

However,  Mill  did  not  believe  these  arrangements  should 
unnecessarily  impair  the  liberty  of  either  beneficiaries  or 
benefactors.  Regarding  the  beneficiaries,  Mill  warned  about 
any  system  of  assistance  causing  individuals  to  be  reliant  on 
aid.  "Energy  and  self-dependence  are,"  Mill  explains,  "liable 
to  be  impaired  by  the  absence  of  help,  as  well  as  its  excess" 
(PPE:  961)  .  According  to  Mill,  aid  should  be  available  to 
everybody  but  only  if  "it  leaves  to  every  one  a  strong  motive 
to  do  without  it  if  he  can"  (PPE:  961) .^^  "Subject  to  these 
conditions,"  he  continues,  "I  conceive  it  to  be  highly 
desirable,  that  the  certainty  of  subsistence  should  be  held 
out  by  law  to  the  destitute  able-bodied,  rather  than  that 
their  relief  should  depend  on  voluntary  charity"  (PPE:  9  62,  my 
emphasis) . 

Mill  includes  three  reasons  for  the  necessity  of  law  over 
voluntary  charity.  First,  voluntary  charity  usually  does  too 
much  or  too  little:  "it  lavishes  its  bounty  in  one  place,  and 


'^^For  similar  comments,  see  his  discussion  of  the  Irish 
Poor  Laws-  (Robson  and  Robson,  1066-1073)  . 
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leaves  people  to  starve  in  another"  (962) ;  secondly,  "since 
the  state  must  necessarily  provide  subsistence  for  the 
criminal  poor  while  undergoing  punishment,  not  to  do  the  same 
for  the  poor  who  have  not  offended  is  to  give  a  premium  on 
crime.  And  lastly,  if  the  poor  are  left  to  individual 
charity,  a  vast  amount  of  mendicity  is  inevitable"  (962)  . 
Private  charity,  Mill  argues,  can  function  to  provide 
individuals  with  choices  on  giving  to  causes  or  individuals 
they  believe  more  deserving- -a  distinction,  he  says,  a 
government  should  never  attempt  to  make  (962)  . 

Regarding  the  burden  placed  on  the  benefactor.  Mill 
believed  a  government  could  levy  a  tax  in  such  a  way  that  it 
"does  not  impede  the  industry,  or  unnecessarily  interfere  with 
the  liberty,  of  the  citizen"  (CRG:  2.12).  Mill  supported 
equality  of  taxation,  e.g.,  a  flat  tax  on  earned  income  above 
a  certain  minimum  level  (PPE:  809-810)  .  He  argues  that 
"taxing  larger  incomes  at  higher  percentages  than  the  smaller, 
is  to  lay  a  tax  on  industry  and  economy;  to  impose  a  penalty 
on  people  for  having  worked  harder  and  saved  more  than  their 
neighbors"  (PPE:  810-811) .  Nevertheless,  Mill  believed  that 
limited  taxation  still  left  individuals  free  to  choose,  to 
revise  and  to  implement  their  life  plans,  and  it  would  not 
impose  any  particular  way  of  life  on  anyone."  According  to 
Mill, 

"Cf .-  Berger  (1984:  180)  . 
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VThen  the  government  provides  the  means  for 
fulfilling  a  certain  end,  leaving  individuals  free 
to  avail  themselves  of  different  means  if  in  their 
opinion  preferable,  there  is  no  infringement  of 
liberty,  no  irksome  or  degrading  restraint.  (PPE: 
938-939) 

According  to  David  0.  Brink,  Mill's  proposal  for  taxing 

individuals  to  aid  the  needy  would  not  infringe  individual 

liberty  in  a  way  Mill  typically  believed  forbidden. 

Social  welfare  legislation  may  restrict  some 
people's  freedom  to  dispose  of  their  gross  income 
and  assets  as  they  please,  but  it  does  not 
significantly  constrain  anyone's  ability  to  choose 
or  implement  projects  and  plans  that  express  their 
own  deliberations,  as  paternalistic  and  moralistic 
legislation  does.  (91) 

Thus  the  cost  to  individuals  whose  cooperation  is  necessary 

for  food  and  medical  relief  is  not  significant  enough  to 

justify  allowing  people  to  live  in  abject  poverty,  where  all 

hope  of  personal  autonomy  is  lost.   For  this  reason,  according 

to  Mill,  we  must  do  something  to  help  remove  or  prevent  grave 

harm. 

Conclusion 

Mill's  moral  reasoning,  then,  prescribes  duties  to  others 
which  require  not  only  that  we  avoid  harming  others  but  that 
we  take  positive  steps  to  help  remove  or  prevent  harm  to 
others.  Legal  sanctions  enforce  the  former,  and  social 
sanctions  generally  enforce  the  latter.  However,  cases  arise 
where  legal  sanctions  ought  to  enforce  the  latter.  These  are 
cases  where  allowing  intentional  or  foreseeable  harm  to  befall 
another  is  as  harmful  as  doing  harm.    Thus,  Mill's  moral 
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theory  provides  an  enforceable  duty  of  beneficence.  This  duty 
requires  an  individual  by  himself,  or  as  part  of  a  cooperative 
effort,  to  help  remove  or  prevent  harm  to  others  when  he 
easily  can.  Hence,  this  duty  would  require  a  civilized 
society  to  enforce  cooperative  efforts  through  the  organ  of 
the  state  for  purposes  of  providing  all  its  citizens  with  some 
adequate  level  of  health- care  services. 


CHAPTER  5 
COOPERATIVE  BENEFICENCE 


It  is  so  terrible  to  think  of  the  poverty  and 
starvation  that  will  exist  in  the  world  whatever  I 
do,  that  it  is  tempting  to  despair  and  do  nothing. 

Jonathan  Glover^'^ 

Introduction 

In  the  last  two  chapters,  I  attempted  to  show  that  both 
Kant's  and  Mill's  moral   theory  contain  a  principle  of 
beneficence  that  justifies  enforcing  plans  to  help  the  needy. 
This  principle,  I  argued,  prescribes  a  duty  (of  beneficence) 
that  requires  individuals  to  make  some  minimal  (or  "easy") 
sacrifice  for  the  benefit  of  others,  where  "to  benefit"  meant 
"to  save  a  life  or  help  prevent  severe  injury,  '"  and  where 
"minimal  sacrifice"  meant  "not  unreasonably  impeding  one's 
ability  to  pursue  his  own  (rational  and  moral)  life  plans." 
In  some  cases,  the  principle  of  beneficence  prescribes  a  "duty 
of  easy  rescue."   These  are  cases  where  one  could  easily 
rescue  another  from  immediate  danger,  or  immediate  risk  of 
danger,  e.g.,  requiring  one  to  throw  a  life  preserver  to  a 
drowning  person.   Mill  even  argued  for  enforcing  this  duty  by 
law  in  some  cases.    In  other  cases,   the  principle  of 


^"^Jonathan  Glover  (1975,  quoted  in  Singer  [1986:  126] 
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beneficence  prescribes  a  "duty  to  cooperate."  These  are  cases 

where  the  efforts  of  what  we  together  do  are  necessary  to 

rescue  others  from  immediate  danger,  or  immediate  risk  of 

danger,  e.g.,  participating  in  large  scale  food  or  medical 

relief  efforts.   For  Kant,  the  State  may  tax  the  rich  when 

individual  efforts  alone  are  inadequate.   For  Mill,  as  his 

discussion  of  the  Poor  Laws  made  clear,  individuals  should 

cooperate  in  systematic  arrangements  for  food  and  medical 

relief,  and  the  government  should  enforce  those  arrangements 

since  relying  on  individual  efforts  alone  is  too  casual  and 

ineffective  (PPE:  960ff )  . 

However,  neither  Kant  nor  Mill  adequately  discusses  how 

to  determine  the  limits  to  the  principle  of  beneficence  in 

those  cooperative  efforts.    Contrary  to  some,   both  did 

recognize  that  beneficence  has  limits.    For  example,  Kant 

says , 

[The  [moral]  law  says]  only  that  I  should  sacrifice 
a  part  of  my  well-being  to  others  without  hope  of 
requital,  because  this  is  a  duty;  it  cannot  assign 
determinate  limits  to  the  extent  of  this  sacrifice. 
These  limits  will  depend,  in  large  part,  on  what  a 
person's  true  needs  consist  of  in  view  of  his 
temperament,  and  it  must  be  left  to  each  to  decide 
this  for  himself.  (DV:  392) 

Mill,  in  his  essay  on  Comte,  discusses  a  supererogatory 

region  (cf.  Utilitarianism,  5.14;  cf.  Heyd,  83ff). 

It  [Calvinism]  does  not  perceive  that  between  the 
region  of  duty  and  that  of  sin  there  is  an 
intermediate  place,  the  region  of  positive 
worthiness.  Jt  is  not  good  that  persons  should  be 
bound,  by  other  people' s  opinions,  to  do  everything 
that  they  would  deserve  praise  for  doing.  There  is 
a  standard  of  altruism  to  which  all  should  be 
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required  to  come  up,  and  a  degree  beyond  it,  which 
is  not  obligatory,  but  meritorious.  (Comte:  337, 
emphasis  added) 

The  focus  of  this  chapter  is  threefold.    First,   it 

provides   a   justification   for   distinguishing   acts   made 

obligatory  by  the  principle  of  beneficence  from  acts  of 

supererogation,  which  are  praiseworthy,  but  not  obligatory. 

Without  determining,  at  least  in  principle,  where  the  duty  of 

beneficence  ends  and  supererogation  begins,  the  duty  itself 

will  lose  its  legitimacy  as  a  viable  moral  requirement  (see 

Fishkin) .   Secondly,  the  chapter  answers  objections  regarding 

the  moral  strength  of  duties  to  aid  the  needy  versus  duties 

not  to  injure.   Responding  to  these  objections  clears  the  way 

for  the  third  section,   which  provides  justification  for 

enforcing  this  duty  by  law. 

The  Limits  of  Beneficence  and  Supererogation 

This  section  outlines  a  justification  for  distinguishing 
the  principle  of  beneficence  that  prescribes  a  duty  to 
cooperate  in  relief  efforts  from  acts  of  supererogation,  which 
are  praiseworthy  acts  but  not  obligatory.  This  justification 
relies  on  a  two- level  theory  of  moral  thinking,  as  developed 
recently  by  R.M.  Hare  (1981:  chs .  2  and  3).  Hare's  two-level 
theory  distinguishes  principles  of  obligation  from  principles 
of  supererogation  by  arguing  that  we  can  reasonably  require 
everybody  to  obey  the  former,  but  not  the  latter,  given  the 
realities  of  ordinary  human  capacities  (1981:  ch.  11) .   I  will 
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argue  that  we  can  reasonably  require  everybody  to  obey  the 
following  principle  of  cooperative  beneficence:  each 
individual  ought  to  cooperate,  with  whoever  else  is 
cooperating,  by  fulfilling  some  well-defined  equitable  role  in 
the  overall  cooperative  effort  towards  some  beneficent  goal, 
given  the  behavior  of  noncooperators .  As  in  the  previous 
chapter  "to  benefit"  means  "to  save  a  life  or  help  prevent 
severe  injury  to  others."  The  goal  of  cooperative 
beneficence,  then,  is  to  save  the  lives  of  others  or  help 
prevent  serious  harm  from  befalling  them.  By  "fulfilling 
one's  well-defined  equitable  role"  one  is  required  to  go 
beyond  nonmaleficence- -beyond  merely  not  interfering  with  the 
effort;  one  is  required  to  contribute  positively  towards  its 
success,  which  in  most  cases  involves  merely  complying  with 
the  effort.  For  example,  one  can  cooperate  toward  some  goal, 
e.g.,  relieving  medical  poverty  in  the  United  States,  by 
merely  not  attempting  to  undermine  the  efforts,  but  not 
complying  with  any  measures  necessary  for  the  goal's  success 
(thus  not  contributing  toward  its  success)  ;  or,  one  can 
cooperate  by  complying  with  these  measures;  or,  one  can 
cooperate  by  initiating  the  project.  One  fulfills  one's 
equitable  role  by  either  complying  with  or  initiating  the 
cooperative  plan.  A  person  supererogates  when  he  voluntarily 
"goes  beyond"  his  equitable  role,  making  a  sacrifice  that  we 
cannot  reasonably  require  from  everybody.  I  will  say  more 
about  the  principle  of  cooperative  beneficence  below. 
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I  will  use  the  term  "supererogation"  in  the  following 
way.  Following  David  Heyd  (115)  ,  the  term  includes  these 
criteria:  it  is  neither  obligatory  nor  forbidden;  it  has  no 
(formal  or  informal)  sanctions  attached  to  its  omission;  it  is 
praiseworthy  by  virtue  of  its  actual,  intended  (or 
foreseeable)  consequences;  and  it  is  done  voluntarily  for  the 
benefit  of  others/^  Also,  I  will  add  another  criterion, 
which  I  borrow  from  Joel  Feinberg  (1961,  1970:  12ff) .  Acts 
can  be  supererogatory,  according  to  Feinberg,  in  either  the 
sense  that  they  are  meritorious  nonduties  like  gifts  or 
favors,  or  in  the  sense  that  they  are  "meritorious,  abnormally 
risky  nonduties .  "^'^  In  the  latter  sense,  acts  of 
supererogation  "go  beyond  duty"  because  they  include  an  "extra 
effort"  or  an  "extra  sacrifice"  not  typically  expected  from 
"the  performance  of  duties"  (12)  .  So,  for  example,  a  life 
guard  "goes  beyond"  his  duty  to  save  a  drowning  swimmer  when 
he  does  so  during  a  shark  attack.  Besides  Heyd's  criteria, 
then,  I  will  include  in  my  use  of  "supererogation"  the  notion 
of  "goes  beyond  duty"  in  the  sense  that  one  makes  a  sacrifice 
larger  than  we  can  normally  expect  from  everyone. 


^^Heyd  also  claims  that  an  act  is  supererogatory  "by 
virtue  of  its  intrinsic  value  (being  beyond  duty) . "  I  have 
replaced  "by  virtue  of  intrinsic  value"  (a  term  I  do  not 
completely  understand)  with  "foreseeable  consequences" 
(regarding  "foreseeable  consequences"  see  ch.  4). 

^^Page  numbers  to  Feinberg  (1961)  refer  to  the  reprint  in 
Feinberg  (1971:  3-24)  . 
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R.M.  Hare's  Two  Levels  of  Moral  Thinking 

The  following  suiranarizes  Hare's  two- level'^''  theory  of 
moral  thinking,  and  explains  how  it  distinguishes  between 
principles  of  obligation  and  principles  of  supererogation.^^ 
Hare's  two- level  theory  of  moral  thinking  includes  one  level 
that  deploys  very  simple,  yet  firm,'^'  principles  for  use  in 
everyday  moral  decisions,  and  a  second  reflective  level  that 
selects,   criticizes,   and  adjudicates  among,   first   level 


'^''Hare  recognizes  a  third- -meta-ethical -- level ,  but  my 
concern  centers  on  the  levels  of  substantive  moral  thinking- - 
what  he  calls  the  critical  and  the  intuitive  levels. 

'^^Examples  of  other  two- level  theorists  include,  John 
Rawls  (1955) ,  J.O.  Urmson  (1958) ,  Richard  Brandt  (1963) ,  Peter 
Singer  (1981:  chs .  5  and  6),  James  Griffin,  L.  W.  Sumner 

(1987:  ch.  6),  and  Scanlon.  Others  who  might  fit  into  this 
camp  include  Regan,  Hardin,  and  Kagan.  All  of  these 
theorists,  I  believe,  in  some  way  use  the  realities  of  human 
capacities  as  a  strategy  for  determining  moral  rules  (or 
rights  expressed  by  those  rules)  for  use  in  everyday  moral 
thinking.  For  critical  discussions  of  Hare's  two- level  theory 
see  William  K.  Frankena;  Scanlon;  J.  0.  Urmson  (1988) ;  Bernard 
Williams.   For  replies  to  the  preceding  papers,  see  R.  M.  Hare 

(1988:  222-229,  260-268,  274-280,  287-293  respectively). 

^'Some  two-level  theorists  e.g.,  Urmson  (1958);  Brandt 
(1963) ;  possibly  Rawls  (1955) ,  have  been  criticized  for  having 
first  level  rules  that  are  absolute- -they  make  no  exceptions 
in  particular  cases.  For  example,  recently  Shelly  Kagan 
writes,  "in  the  rare  case  where  the  agent  knows  that  it  would 
promote  the  best  outcome  to  violate  a  general  rule  (and  the 
possibility  of  error  is  outweighed  by  the  potential  gain) ,  the 
extremist  [the  strict  consequentialist]  would  say  that  it  is 
permitted  to  violate  the  rule,  while  the  two- level  approach 
would  say  that  it  is  forbidden"  (33)  .  Whether  this  charge 
sticks  to  the  above  two- level  theorists  I  will  not  discuss 
here.  However,  I  want  to  emphasize  that  it  does  not  apply  to 
Hare's  two- level  view,  which  I  will  summarize  below.  For 
Hare,  the  first  level  rules  are  firm,  but  they  are  overridable 
on  those  rare  occasions  that  Kagan  refers  to  above  (see  Hare, 
1981:  3.6;  3.8) . 
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principles.  Hare  refers  to  these  levels  as  the  intuitive''" 
and  the  critical  levels  of  substantive  moral  thinking 
respectively  (1981:  25) . 

The  critical  level  involves  "critical  thinking, "  which 
reasons  under  the  constraints  of  impartiality  and  the  nonmoral 
facts,   and  nothing  else   (40,   49f)  J^  Critical  thinking 

represents  ideals  for  human  life  and  society  if  humans  were 
perfectly  rational,  impartial,  altruistic,  sympathetic  and 
highly  motivated.  However,  given  the  way  humans  really  are, 
or  the  way  they  might  become,  critical  thinking  selects  "the 
best  set"  of  principles  for  use  at  the  intuitive  level.  The 
"best  set,"  according  to  Hare,  "is  that  whose  acceptance 
yields  actions,  dispositions,  etc.  most  nearly  approximating 
to  those  which  would  be  chosen  if  we  were  able  to  use  critical 
thinking  all  the  time"  (50) .  In  other  words,  the  "best  set" 
is  those  principles  whose  regular  observance  by  ordinary 
humans  best  approximates  the  ideals  of  critical  thinking.  For 
Mill,  then,  the  best  set  of  moral  principles  is  those  whose 


''°For  Hare,  "intuitive"  is  not  meant  to  refer  to  "self- 
evident  insights"  like  absolute  truths,  but,  as  we  shall  see, 
habits  of  mind,  or  dispositions,  or  principles,  or  rules,  that 
which  allows  one  to  act  in  particular  situations  without 
serious  intellectual  reflection. 

''^According  to  Hare  (1972)  ,  besides  his  universal 
prescriptivism,  critical  thinking  has  affinities  to  a  variety 
of  moral  theories,  e.g.  an  ideal  observer  theory,  a  rational 
contractor  theory  (Rawls,  1971) ,  specif ic- rule  utilitarianism 
(Brandt,  1963),  and  universalistic  act-utilitarianism.  " [F] or 
practical  purposes,"  Hare  argues,  "there  is  no  important 
difference  between  these  moral  theories  as  regards  the  method 
of  moral  thinking  which  they  generate"  (1972,  quoted  from 
1989:  46)'.   Rawls  would  probably  not  agree. 
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acceptance  yields  actions  and  dispositions  that  most 
approximate  those  that  would  be  chosen  if  the  principle  of 
utility  were  applied  direct  on  every  occasion,  where  everybody 
was  "to  count  for  one,  nobody  for  more  than  one"  (U:  5.36)  . 
For  Kant,  as  Hare  points  out,  "one  can  say  the  same  thing  by 
advocating  the  adoption  of  a  set  of  maxims  for  general  use 
whose  acceptance  yields  actions,  etc.,  most  approximating  to 
those  which  would  be  chosen  if  the  categorical  imperative  were 
applied  direct  on  each  occasion"  by  the  impartially  rational 
(Hare,  1981:  50;  cf .  Sullivan,  56).  Importantly,  for  both 
Kant  and  Mill,  the  "best  set"  of  principles  includes  a 
principle  of  beneficence  (as  I  have  argued  in  the  previous  two 
chapters) .  What  we  have  to  determine,  using  critical 
thinking,  are  the  limits  to  that  principle. 

At  one  level,  then,  are  the  ideals  of  critical  thinking, 
and,  given  the  world  as  it  is,  at  the  other  level  are  the 
principles  for  everybody  to  follow  to  best  approximate  those 
ideals.  Toward  that  end,  critical  thinking  recommends  that  we 
do  most  of  our  moral  thinking  at  the  intuitive  level.  At  the 
intuitive  level,  moral  thinking  does  not  involve  selecting 
moral  principles  or  adjudicating  among  them.  At  the  intuitive 
level,  one  simply  obeys  a  set  of  relatively  firm  (though  not 
absolute)  principles.  For  both  psychological  and  practical 
reasons,  intuitive  moral  thinking  invokes  relatively  general 
principles  of  conduct,  whose  violation  gives  rise  to  great 
compunction  (Hare,  1981:  34ff),  and  to  the  highest  indignation 
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from  others.   These  principles  must  be  general  (i.e.,  simple 

and  nonspecific)  so  that  people  may  easily  learn  them  and  use 

them  on  subsequent  occasions.    Moreover,   relatively  firm 

adherence  to  them  rescues  us  from  the  constant  "temptation  to 

special  pleading"  (38) .  Besides  being  general  in  the  sense  of 

being  simple  and  nonspecific,   these  principles  are  also 

general  "in  the  sense  that  it  is  possible  to  go  on  holding 

them  while  allowing  that  in  particular  cases  one  may  break 

them.  ...  In  other  words,  they  are  overridable"  (59) . 

The  most   common  principles  at   the   intuitive   level 

include,  according  to  Hare, 

those  principles  which  nearly  everyone  has  to 
accept  if  they  are  to  be  workable  and  fulfil  their 
purpose:  principles  requiring  honesty  and 
truthfulness,  for  example  (for  if  there  are  too 
many  dishonest  and  untruthful  people  mutual 
confidence,  which  is  the  chief  advantage  of  having 
those  principles,  will  evaporate);  and  principles 
forbidding  cruelty  and  aggression  (for  a  few 
predators  at  large  will  destroy  confidence  in  a 
different  but  just  as  harmful  way) .  (200) 

These  (and  others)  are  principles  that  we  expect  everybody  to 

obey,  and  that  includes,  as  I  have  argued  above,  principles 

that  prescribe  duties  that  require  individuals  to  help  other 

individuals.     This   would   also   include   principles   that 

prescribe  duties  that  require  individuals  to  prevent  some 

level  of  foreseeable  harm  to  others,  e.g.,  prohibitions  like 

"do  not  drive  recklessly,"  and  so  on. 

There  are  principles  at  the  intuitive  level,  however, 

that  we  cannot  expect  everybody  to  obey.  These  are  principles 

of  supererogation,  which  are  justified  as  follows.   Critical 
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thinking  would  not  recommend  universally  requiring  observance 

of   supererogatory   principles   because   that   would   be 

counterproductive  for  achieving  its  aims  (198ff),  given  the 

real   limitations   of   ordinary   human   capacities,   e.g., 

individual   differences   in   courage,   altruism,   sympathy, 

motivation  and  so  on.   For  example,  the  principles  that  bind 

people  like  Eli  Weisel,  or  (the  late)  Thurgood  Marshall,  or 

anyone  whose  life  plan  (or  vocation)  aims  at  improving  the 

world,  are  principles  we  cannot  expect  everybody  to  hold. 

They  are  principles  that  only  those  with  higher  than  normal 

human  capacities  can  follow.   Critical  thinking,  then,   would 

not  recommend  that  everybody  include  in  his  (or  her)  life  plan 

such  ambitious  promotion  of  good,  or  prevention  of  evil,  since 

that  requires  capacities  that  we  cannot  expect  everyone  to 

have . 

J.O.  Urmson,   in  his  1958  seminal  paper  "Saints  and 

Heroes, "  warns  us  about  establishing  a  code  of  ethics  that 

ignores  the  reality  of  ordinary  human  capacities. 

The  basic  moral  code  must  not  be  in  part  too  far 
beyond  the  capacity  of  ordinary  [persons]  on 
ordinary  occasions,  or  a  general  breakdown  of 
compliance  with  the  moral  code  would  be  an 
inevitable  consequence;  duty  would  seem  to  be 
something  high  and  unattainable,  and  not  for  'the 
likes  of  US'.  (1958,  quoted  in  Feinberg,  1969:  70) 

Moreover,  Peter  Singer,  in  The  Expanding  Circle  (1981) , 

a  critical  study  of  ethics  and  sociobiology ,  also  argues  that 

the  reality  of  ordinary  human  capacities  plays  an  important 

role  when  determining  what  we  should  universally  require 
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versus  what  we  should  only  encourage  as  praiseworthy.   To 

ignore  these  realities,  according  to  Singer,  "would  result  in 

a  morality  unsuited  to  normal  human  beings,  and  unlikely  to  be 

obeyed  by  them"  (158)  .   We  must  "use  our  knowledge  of  human 

nature,"  he  continues,  "as  a  guide  to  what  will  or  will  not 

work  as  a  code  of  ethics  for  normal  human  beings"  (158)  .   For 

example,  he  says: 

We  owe  our  existence  to  the  ability  of  our 
ancestors  to  further  their  own  interests  and  the 
interests  of  their  kin.  Can  we  really  expect 
beings  who  have  evolved  in  this  manner  to  give  up 
their  narrow  pursuits  and  adopt  the  universal 
standpoint  of  pure  reason?  (125) 

If  we  were  more  rational,  we  would  be  different:  we 
would  use  our  resources  to  save  as  many  lives  as 
possible.  .  .  .  An  ethic  that  relied  solely  on  an 
appeal  to  impartial  rationality  would,  however,  be 
followed  only  by  the  impartially  rational.  An 
ethic  for  human  beings  must  take  them  as  they  are, 
or  as  they  have  some  chance  of  becoming.  If  the 
manner  of  our  evolution  has  made  our  feelings  for 
our  kin,  and  for  those  who  have  helped  us,  stronger 
than  our  feelings  for  our  fellow  humans  in  general, 
an  ethic  that  asks  us  to  work  for  the  good  of  all 
will  be  cutting  against  that  grain  of  human  nature. 
(15  7,  emphasis  added) 

[Working  for  the  good  of  all]  is  an  ethics  for 
saints.  Sinners,  despairing  of  meeting  so  exacting 
an  ethical  standard,  are  more  likely  to  dismiss  all 
such  ethical  claims  as  idealistic  verbiage,  not  to 
be  taken  seriously  by  practical  people.  [But]  few 
of  us  are  saints.  .  .  .  So  an  ethic  for  normal 
human  beings  will  do  well  to  limit  the  demands  it 
makes- -not  to  the  extent  that  it  demands  no  more 
than  people  are  inclined  to  do  anyway,  but  so  that 
the  standards  it  sets  can  be  recommended  to  people 
with  a  realistic  hope  that  many  will  meet  them. 
(159-60,  emphasis  added) 

If  we  take  seriously,  as  critical  thinking  does,  the 

realities  of  ordinary  human  capacities,  then  we  should  select 


144 
as  the  best  set  of  principles  those  which  include  two  kinds  of 
principles  for  use  at  the  intuitive  level.  First,  ones  that 
constitute  a  region  of  moral  requirement,  which  we  can 
realistically  expect  everybody  to  meet;  and  secondly,  ones 
that  constitute  a  region  of  supererogation,  which  we  can  not 
expect  everybody  to  meet,  but  ought  to  praise  with  the  hope 
that  one  day  they  might . 

A  Principle  of  Cooperative  Beneficence 

Given  this  way  of  distinguishing  principles  of  obligation 
from  principles  of  supererogation,  I  will  argue  that  the 
following  principle  of  cooperative  beneficence  is  obligatory: 
each  individual  ought  to  cooperate,  with  whoever  else  is 
cooperating,  by  fulfilling  some  well-defined  equitable  role 
toward  some  beneficent  goal  X,  given  the  behavior  of 
noncooperators  (cf.  Regan,  124).''^  I  am.  using  "equitable 
role"  to  mean  an  equitable  burden.  It  is  a  burden  we  can 
reasonably  impose  on  everyone,  given  their  existing  capacities 
and  social  roles.  A  burden  that  is  excessive,  or  "goes 
beyond"  one's  equitable  role,  would  involve  compromising  one's 
other  legitimate  roles  (e.g.,  parental  or  professional  role), 
or  would  be  unreasonable  to  expect  given  the  person's 
capacities.   Although  I  will  attempt  to  illustrate  how  to 


^^Regan  provides  an  enormously  helpful  analysis  of  the 
concept  of  cooperation  and  the  following  is  influenced  by  it. 
Regarding  the  cooperative  principle,  see  also  Derek  Parfit 
(77ff ) . 
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apply  this  principle  in  the  next  chapter,  what  I  mean  by- 
fulfilling  one's  role  goes  beyond  merely  not  interfering  in 
the  cooperative  project.  It  requires  that  one  contribute 
toward  its  success,  which  usually  involves  merely  complying 
with  the  effort.  Therefore,  I  will  argue  that  we  can 
reasonably  require  everybody  to  obey  this  principle  of 
cooperative  beneficence,  and  thus  should  recommend  it  as  a 
principle  for  use  at  the  intuitive  level.  We  can  expect 
everybody  to  obey  it  because,  I  will  argue,  this  principle 
overcomes  various  obstacles  that  undermine  most  people's 
capacity  to  cooperate.  Because  it  overcomes  these  problems, 
it  is  a  realistic  principle  to  expect  everybody  to  obey.  An 
individual  supererogates ,  then,  when  he  (or  she)  voluntarily 
"goes  beyond"  this  principle,  accepting  a  role  that  requires 
more  than  we  expect  from  everybody. 

One  of  the  most  basic  facts  that  most  people  recognize 
about  the  moral  world  is  that  they  are  not  alone.  They  share 
their  moral  decisions  (and  indecision)  with  a  multiplicity  of 
other  moral  agents.  In  many  cases,  they  not  only  need  others 
to  cooperate  (consider  highway  driving) ,  but  they  must  assume 
that  others  will  cooperate  (or  else  they  will  never  drive) . 
Moreover,  many  people  are  very  aware  of  the  effects  of  what 
they  can  together  do  (or  not  do)  .  This  awareness  has 
increased  given  the  recent  attention  to  global  pollution,  and 
to  the  starving  in  Somalia.  Jonathan  Glover  reminds  us  that 
ordinary  people  understand  these  effects.    "A  recent  anti- 
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litter  poster,"  he  tells  us,  "showed  bits  of  paper  falling, 
thick  and  fast,  each  accompanied  by  a  speak- bubble  saying  'My 
one  bit  of  paper  won't  make  any  difference.'  People  who  were 
not  philosophers  probably  got  the  message"  (142;  cf.  Parfit, 
1984:  ch.  3)  .  Most  people,  I  believe,  can  understand  the 
effects  of  collective  action.  In  the  above  example  the 
effects  are  potentially  harmful.  Each  person's  apparently 
insignificant  littering  adds  up  to  real  garbage.  Similarly, 
famine  relief  groups  commonly  use  this  principle  when 
soliciting  donations;  they  tell  us  that  only  seventy  cents  a 
day  can  save  a  child  from  hunger.  In  that  case,  each  person's 
apparently  insignificant  contribution  to  the  child  adds  up  to 
real  relief. 

Effects  from  collective  action,  however,  only  occur  if 
some  sufficient  number  of  individuals  cooperates.  The  success 
of  a  large  scale  relief  effort,  e.g.,  relieving  medical 
poverty  in  the  United  States,  is  very  complex  and  requires  the 
cooperation  of  many  individuals.  For  example,  it  requires,  at 
least,  the  cooperation  of  citizens  (when  healthy  or  sick), 
health- care  professionals  at  all  levels,  industry  (at  all 
levels),  the  private  sector,  and  local,  state  and  federal 
governments.^  Given  such  requirements  for  success,  each 
potential  cooperator  may  have  various  beliefs  that  might 
undermine  his   (her)   motivation   (i.e.,   his   capacity)   to 


^Moreover,  success  (adequate  health  care  for  all)  could 
be  achieved  by  many  different  cooperative  patterns.  I  will 
return  to' that  issue  in  the  next  chapter. 
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cooperate.  For  example,  he  may  believe  that  (1)  his  efforts 
are  insignificant,  so  his  omission  makes  no  difference;  (2)  he 
does  not  need  to  act  since  others  will --the  "bystander 
effect";  (3)  his  efforts  will  be  wasted  since  others  might  not 
cooperate,  i.e.,  there  is  no  chance  for  overall  success;  and 
(4),  he  might  not  have  his  individual  life  plans  respected, 
i.e.,  his  individuality  might  be  sacrificed  for  the  sake  of 
overall  success.  Cooperators  might  also  face  overwhelming 
strategic  difficulties.  Cooperation,  Donald  Regan  points  out, 
involves  "a  potentially  infinite  hierarchy  of  reciprocal 
beliefs."  Thus  there  are  an  "[infinite  number]  of  ways  in 
which  cooperation  can  break  down"  (Regan,  1980:  129,  130). 

The  realities  that  might  undermine  cooperation  are 
serious,  and  some  have  underestimated  them  (cf .  Rachels,  1975; 
Singer,  1972)  .  Cooperation  "is  not  [merely]  a  matter  of 
correct  behavior, "  explains  Regan,  "but  certain  attitudes  and 
beliefs  as  well"  (Regan:  124).  Given  these  motivational  and 
these  strategic  difficulties,  it  is  not  surprising  that  only 
the  most  dedicated  people  cooperate  in  relief  efforts.  In 
fact,  these  are  the  people  that  we  typically  assign  heroic 
status  to- -they  continue  to  cooperate  even  against  all  odds  of 
success,  and  irrespective  of  other  cooperators.  But  not 
everybody  has  the  capacity  to  do  that.  Since  critical 
thinking  would  select  a  principle  that  we  can  realistically 
expect  almost  everybody  to  follow,   it  would  recommend  a 


148 

cooperative  principle  that  takes  these  facts  seriously  and 

consequently  overcomes  these  difficulties. 

Our  cooperative  principle  overcomes  these  difficulties  in 

the  following  way.    Regarding  the  strategic  difficulties, 

Regan  points  out  that  cooperators  need  only  "share  a  minimum 

corpus  of  correct  beliefs"  about  other  cooperators.  He  claims 

that 

something  less  than  this  infinity  of  beliefs  will 
suffice.  As  long  as  each  putative  co-operator  is 
properly  motivated  [emphasis  added]  and  has  some 
minimum  complement  of  correct  beliefs  from  the 
lower  levels  of  the  hierarchy  (say  perhaps  a 
correct  understanding  of  the  basic  structure  of  the 
case  and  an  awareness  that  the  others  are  properly 
motivated  and  understand  the  basic  structure  of  the 
case)  ,  and  so  long  as  none  of  the  putative  co- 
operators  entertain  any  false  beliefs  from  a  higher 
level  of  the  hierarchy,  then  we  should  be  willing 
to  say  that  they  are  co-operating.  (130) 

So  the  central  issue  is  motivation.  The  cooperative 
principle  overcomes  the  motivational  difficulties  by  requiring 
individuals  to  follow  well-defined  equitable  roles  with  others 
who  are  cooperating.  By  only  requiring  that  individuals 
perform  some  well-defined  role  with  others  who  are  doing 
similarly,  individuals  might  no  longer  believe  their  efforts 
are  insignificant  nor  that  they  will  carry  all  of  the  burden. 
Recent  cooperative  efforts  to  "save"  the  environment  (or 
prevent  foreseeable  harm  to  humans)  provide  some  preliminary 
evidence  that  ordinary  people  comply  better  when  given  well- 
defined   roles   and   an  awareness   that   others   are   doing 
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similarly.''^  Amazingly,  people  today  are  separating  out 
their  various  metal,  plastic  and  paper  containers  and  placing 
them  in  convenient  recycling  bins  outside  their  homes  or 
offices.  These  activities  are  "amazing"  because  the 
environmental  activists  were  able  to  motivate  individuals  who 
ten  years  ago  were  very  dubious  about  such  duties. 
Environmentalists'  success,  one  might  argue,  is  due  to  making 
each  person's  role  in  contributing  to  a  better  environment 
clear  and  quite  easy  to  fulfill,  and  demonstrating  that  others 
are  cooperating.  (The  high  visibility  of  recycling 
paraphernalia  makes  that  clear.)  Not  that  morality  must 
always  be  easy,  but  by  giving  people  something  to  focus  on, 
with  clear  directions,  they  tend  to  comply  more,  and  that 
better  approximates  the  moral  ideal --in  this  case,  a  cleaner 
environment.  Importantly,  the  same  principle  could  be  applied 
to  a  moral  goal  of  aiding  the  medically  needy.  I  will  say 
more  about  that,  however,  in  the  next  chapter.  Nevertheless, 
someone  might  complain  that  this  cooperation  is  really  a 
matter  of  behaving  according  to  an  agreed  plan.  Yet  that 
presupposes  the  question,  "Vfliy  should  I  agree  to  this  plan?" 
We  can  answer,  "It  is  easy  to  do  and  it  will  benefit  others," 
which  is  what  the  principle  of  beneficence  prescribes. 

Prescribing  that  the  roles  be  equitable  also  helps 
overcome  motivational  difficulties.  It  assures  respect  for  an 


'''^I  use  this  example  only  to  make  a  social -psychological 
point  about  motivation  and  compliance,  and  not  a  moral  point 
about  environmental  ethics  per  se . 
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individual's  own  life  plan,  i.e.,  for  pursuing  his  (or  her) 
many  other  legitimate  roles.  This  assures  people  that  they 
will  not  be  unfairly  (and  excessively)  burdened,  i.e.,  having 
to  take  on  sacrifices  as  the  result  of  others'  neglect.  It 
also  assures  that  the  cooperative  effort  will  not  sacrifice 
their  individuality  in  the  name  of  overall  success.  If 
potential  cooperators  believe  that  cooperating  commits  them  to 
unfair  (and  excessive)  demands,  they  will  not  cooperate,  which 
undermines  the  aims  of  critical  thinking.  So  the  cooperative 
principle  guarantees  fairness  in  the  distribution  of  burdens 
in  the  cooperative  effort  and  that  is  for  the  best. 

Given  these  considerations,  then,  I  believe  critical 
thinking  would  recommend  to  ordinary  people  with  ordinary 
capacities  that  they  ought  to  cooperate,  with  whoever  else  is 
cooperating,  by  fulfilling  some  well-defined  equitable  role  in 
the  overall  cooperative  effort,  given  the  behavior  of 
noncooperators .  This  is  a  principle  that  everybody  could  be 
required  to  come  up  to,  and  those  who  voluntarily  "go  beyond" 
it  (doing  more  than  their  role  requires,  etc.)  would 
supererogate . ^ 

Contrast  this  principle  with  Peter  Singer's  discussion  of 
famine  relief  (1972)  .  He  seems  to  believe  that  one's  duty  to 
aid  increases  when  others  do  not  aid.   In  "Famine,  Affluence 


^^I  want  to  note  that  if  a  person  goes  beyond  his  (or  her) 
equitable  role  to  the  point  that  he  (or  she)  neglected  other 
legitimate  roles,  e.g.,  parental  roles  or  professional  roles, 
then  that  behavior  would  not  (as  I  have  used  the  term)  be  a 
supererogatory  act,  since  it  would  no  longer  be  praiseworthy. 
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and  Morality,  "  he  says,  "If  it  is  to  be  expected  that  everyone 
is  going  to  contribute  something,  then  clearly  each  is  not 
obligated  to  give  as  much  as  he  would  have  been  obligated  to 
had  others  not  been  giving  too"  (234)  .  But,  as  I  have  argued, 
because  individuals  are  concerned  that  they  might  be  forced  to 
take  on  an  unreasonable  burden  because  of  the  neglect  of 
others,  to  require  that  would  undermine  their  motivation. 
Subsequently  they  will  be  less  likely  to  do  their  own  part. 
The  duty  to  cooperate  must  be  limited  to  requiring  each  person 
to  fulfill  his  well-defined  equitable  role  and  that  is  all. 
Imagine  that,  while  cooperating  in  efforts  to  clean  up  the 
environment,  one  was  required  to  continually  do  more  because 
of  the  neglect  of  others,  i.e.,  noncooperators .  Given  the 
amount  of  effort  needed  to  clean  the  environment,  and  an 
increasing  number  of  noncooperators,  each  cooperator  might  end 
up  spending  all  of  his  time  cleaning  the  environment.  If  we 
expected  that  from  cooperators  then  no  environmental  efforts 
would  take  place  at  all . 

Challenges  to  Beneficence 

The  last  section  attempted  to  outline  a  principle  of 
cooperative  beneficence.  This  principle  prescribes  a  duty  (of 
beneficence)  that  individuals  have  to  cooperate  in  large  scale 
relief  efforts.  These  efforts  help  prevent  immediate  injury 
or  immediate  risk  of  injury  to  others,  e.g.,  by  relieving 
medical  poverty.   The  duty  to  cooperate  requires  one  to  make 
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some  sacrifices  for  the  benefit  of  others  by  fulfilling  a 
well-defined  equitable  role  in  the  cooperative  relief  effort. 

However,  some  moralists  are  doubtful  of  a  duty  (of 
beneficence)  that  requires  one  to  make  a  sacrifice  to  help 
others  beyond  merely  refraining  from  injuring  them.  The 
"positive"  duty  (of  beneficence),  they  argue,  cannot  be  a 
requirement  of  morality  like  a  "negative"  duty  (of 
nonmalef  icence)  i.e.,  a  duty  that  requires  one  to  avoid 
harming  others,  which  is  a  strict  (or  stringent)  duty.  Worse 
yet,  they  argue,  this  "positive"  duty  is  not  a  "duty"  (a 
requirement)  at  all,  but  a  meritorious  nonduty  like  a  gift  or 
a  favor,  i.e.,  voluntary.  If  it  were  as  stringent  as  a 
negative  duty,  they  argue,  it  would  require  a  life  of  endless 
giving.  The  absurdity  of  that  requirement  is  meant  to  show 
that  this  "positive"  duty  (of  beneficence)  cannot  be  a  serious 
requirement  of  morality. 

This  section  shows  that  this  argument  is  mistaken.  These 
moralists  make  the  mistake  of  conflating  what  a  single 
individual  can  do  (or  allow)  with  what  only  a  group  of 
individuals  (i.e.,  a  collective  effort)  can  do  (or  allow). 
The  "positive"  duty  (of  beneficence)  to  help  the  needy 
(prescribed  by  the  principle  of  cooperative  beneficence) 
belongs  to  a  class  of  duties  (including  the  duty  not  to 
pollute)  that  requires  collective  efforts  to  fulfill  them. 
One's  duty  to  help  the  needy  does  not  include  endless  giving, 
but  doing  one's  part  in  a  collective  effort,  as  outlined 
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above.  Thus,  I  will  argue,  one's  duty  to  cooperate  in  relief 
efforts  should  be  as  stringent  as  so-called  "negative"  duties 
not  to  injure. 

The  Dischargeability  Thesis 

One  moralist  who  makes  this  mistake- -  conflating  what  an 
individual  can  do  (or  allow)  with  what  a  group  can  do  (or 
allow) --is  Richard  Trammell  (1975,  1976) .  In  "Saving  Life  and 
Taking  Life,"  he  argues  that  three  features  underlie  a 
distinction  between  a  negative  and  a  positive  duty.  These 
features,  he  claims,  justify  treating  the  former  more 
stringently  than  the  latter.  The  first  feature  Trammell 
discusses  is  what  he  calls  "the  dischargeability  of  a  duty." 
Regarding  dischargeability,  Trammell  says : 


It  is  an  empirical  fact  that  in  most  cases  it  is 
possible  for  a  person  not  to  inflict  serious 
physical  injury  on  any  other  person.  It  is  also  an 
empirical  fact  that  in  no  case  is  it  possible  for  a 
person  to  aid  everyone  who  needs  help.  The 
positive  duty  to  love  one's  neighbor  or  help  those 
in  need  sets  a  maximum  ethic  which  would  never  let 
us  rest  except  to  gather  strength  to  resume  the 
battle.  But  it  is  a  rare  case  when  we  must  really 
exert  ourselves  to  keep  from  killing  a  person. 
(1975,  qtd  in  Steinbeck,  1980:  168) 


"In  short,"  he  points  out,  "the  negative  duty  of  not  killing 
can  be  discharged  completely.  The  statement,  'For  every  x,  if 
x  is  a  person,  then  y  does  not  kill  x'  is  true  for  many  y' s . 
But  the  positive  duty  of  saving  can  never  be  discharged 
completely.   The  statement,  'For  every  x,  if  x  is  a  person  and 
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X  needs  aid,  y  aids  x'  is  not  true  for  any  y  in  the  world" 
(168,  emphasis  added). 

Trammell ' s  argument  against  the  moral  equivalence  of  a 
positive  duty  to  save  life  and  a  negative  duty  not  to  kill 
resembles  the  following  reductio  ad  absurdum  argument  (of. 
Brook,  1979:  195-198;  Rachels,  1979). 

(1)  It  is  true  that  every  person  can  refrain  from 
killing  every  other  person.  (A  negative  duty  not  to  kill 
can  be  completely  discharged.) 

(2)  It  is  false  that  any  person  can  aid  every  other 
person  who  needs  help.  (A  positive  duty  to  save  lives 
cannot  be  completely  discharged.) 

(3)  A  positive  duty  is  as  stringent  as  a  negative  duty. 
Therefore,  (4)  every  person  is  required  to  do  what  he  cannot 
do;  or,  any  person  is  required  to  try  to  save  every  other 
person  who  needs  help,  which  is  to  require  from  everyone  a 
life  of  sainthood.  The  absurdity  of  (4)  is  meant  to  show  the 
falsity  of  (3) . 

Bernard  Gert,  in  Morality  (1988:  277ff )  ,  makes  a  similar 

argument  against  the  legitimacy  of  a  positive  duty  to  help  the 

needy . 

The  moral  ideals,  such  as  "Help  the  needy, " 
"Relieve  pain,"  etc.  must  be  distinguished  from  the 
moral  rules  [i.e.,  negative  duties] .  The  rules  can 
be  obeyed  impartially  with  regard  to  all  rational 
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persons  all  of  the  time,  twenty- four  hours  a  day, 
seven  days  a  week,  fifty- two  weeks  a  year.  The 
ideals  cannot  be  obeyed  in  this  way.  It  is 
impossible  to  follow  them  impartially  with  regard 
to  all  rational  persons  all  of  the  time.  (284) 

According  to  Gert,  we  can  only  punish  people  for  violating 

(moral)  rules  that  can  be  completely  discharged.   Hence,  a 

"positive  duty"  to  help  the  needy  must  be  an  ideal,  i.e.,  a 

meritorious  nonduty.    To  require  someone  to  obey   (i.e., 

discharge)  this  positive  duty,  then,  would  require  one  to  do 

what  one  cannot.   Again,  the  absurdity  of  the  conclusion  is 

meant  to  show  the  falsity  of  a  "positive  duty"  to  help  the 

needy. 

However,  Trammell  and  Gert  make  the  mistake  of  conflating 
what  a  single  individual  can  do  with  what  only  a  collective 
can  do.  For  example,  a  collective  effort  may  be  necessary  to 
save  the  life  of  a  child  trapped  in  a  well,  or  the  lives  of 
miners  trapped  in  a  shaft,  or  the  lives  of  millions  who  are 
starving.  In  these  cases,  it  is  mistake  to  say  that  since  I 
cannot  save  everyone  who  needs  help,  my  duty  to  save  life  is 
not  dischargeable  and  thus  not  viable  (cf.  Brook,  1979:  195). 
In  these  cases,  only  a  positive  cooperative  effort  can  save 
life.  One's  positive  duty,  then,  will  be  a  function  of  one's 
role  in  that  effort,  and  thus  dischargeable. 

Thus,  moralists  who  use  this  reductio  argument  to  oppose 
positive  duties  to  aid  the  needy  make  a  mistake  in  moral 
mathematics  (Parfit,  1984:  70ff ) .  They  ignore  the  effects  of 
what  we  together  can  do,  and  consider  only  the  effects  of  what 
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a  single  individual  can  do.  As  Derek  Parfit  explains,  "Even 
if  an  act  harms  no  one,  this  act  may  be  wrong  because  it  is 
one  of  a  set  of  acts  that  together  harm  other  people. 
Similarly,  even  if  some  act  benefits  no  one,  it  can  be  what 
someone  ought  to  do,  because  it  is  one  of  a  set  of  acts  that 
together  benefit  other  people"  (70).  Susan  James,  in  "The 
Duty  to  Relieve  Suffering,  "  reminds  us  of  the  moral 
significance  of  what  we  together  do  (or  do  not  do) .  " [M] uch 
of  the  harm  which  afflicts  people,"  she  says,  "is  both  caused 
by  groups  and  of  a  kind  which  can  most  readily  be  relieved  by 
them.  Single  individuals  often  cannot  do  a  great  deal  to 
prevent  famine  and  disease,  and  they  are  relatively  powerless 
to  wreak  these  ills  on  others"  (1982:  19) .  In  other  words,  a 
single  individual  usually  cannot  pollute  or  overpopulate  the 
world,  perpetuate  racism,  sexism  and  oppression,  fight  v/ars, 
and  so  on.  Similarly,  a  single  individual  cannot  end 
pollution,  wars,  racism,  sexism  and  oppression,  sickness,  nor 
end  famine.  Yet  a  single  individual  can  do  his  part  in 
collective  efforts  that  attempt  to  achieve  these  ends.'^'^ 
Often,  then,  it  is  only  the  effects  of  what  we  together  do 
that  causes  great  harm,  or  helps  prevent  it.   So  a  single 


^'^There  are  single  individuals  that  have  brought  about 
great  evils  and  great  good,  but  they  did  so  by  being  able  to 
influence  others  to  form  collective  efforts.  Of  course  it  is 
logically  possible  that  a  single  individual  could  end  famine, 
e.g.,  he  invents  a  pill  that  supplies  limitless  nutrition  for 
a  lifetime.  This  and  other  possible  examples  do  not,  I 
believe,  nndermine  my  argument. 
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individual  cannot  end  world  famine  or  disease,  but  he  can  do 

his  part  in  a  collective  effort  that  might. 

Trammell   attempts   to   defend   his   thesis   of   the 

nondischargeability  of  a  positive  duty  to  save  life  by 

contrasting  it  with  a  negative  duty  similar  in  all  respects 

except  it  requires  that  one  avoid  taking  life. 

Compare  the  following  two  cases:  (1)  by  spending  a 
dollar  (say  to  make  a  minor  but  essential  repair  on 
his  car)  Smith  can  avoid  harming  a  person  (x) ;  (2) 
by  giving  a  dollar  to  charity,  Smith  can  help 
person  (y)  avoid  harm.  Suppose  that  Smith's 
motivation  toward  the  people  is  the  same,  the 
effort  is  minimal  and  identical  in  amount,  and  each 
person  will  be  saved  from  an  equivalent  amount  of 
harm.  (168) 

If  positive  and  negative  duties  are  equally  stringent,  then, 

according  to  Trammell, 

Smith  is  as  obligated  to  spend  the  dollar  to  help 
(y)  as  he  is  to  spend  the  dollar  to  avoid  hurting 
(x)  .  So  Smith  gives  the  dollar  to  charity.  But 
the  poor  are  always  with  Smith.  Before  he  has  a 
chance  to  fix  his  car.  Smith  notes  that  another 
dollar  to  this  charity  would  have  the  same 
beneficial  effect.  .  .  .  Bit  by  bit,  Smith  gives 
away  all  his  resources.   (168) 

Trammell  concludes. 

If  one  maintains  as  a  general  principle  that  we 
have  an  equal  duty  not  to  kill  as  to  save,  then 
either  one  must  uphold  an  ethic  so  strenuous  that 
asceticism  is  the  only  morally  defensible  way  of 
life;  or  else  one  must  be  willing  to  allow  Smith  to 
harm  someone  with  his  car  for  lack  of  a  simple 
repair.  (168) 

The  contrast  is  misleading  because  Trammell  mistakenly 

compares  what  Smith  can  bring  about  himself  (by  making  a 

simple  repair)  to  what  Smith  can  bring  about  only  as  a  member 

of  a  collective  effort   (by  sending  a  contribution  with 
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millions  of  others) .  By  making  this  mistake,  Trammell  falsely 
concludes  that  the  equivalency  of  a  negative  duty  with  a 
positive  duty  generates  an  absurd  dilemma:  require  sainthood, 
or  permit  willful  negligence.''''  Yet  both  duties  can  be 
equally  strong.  Smith  should  make  the  repair  and  should  help 
the  needy.  Although  more  needy  always  exist  who  would  benefit 
from  another  dollar,  it  is  not  Smith's  duty  to  save  them  all. 
His  duty  is  to  do  his  part  in  a  collective  effort  by 
fulfilling  a  well-defined  equitable  role  (as  argued  above) . 
If  sending  the  dollar  fulfills  his  well-defined  equitable  role 
then  he  has  discharged  his  duty.  If  the  duty  requires  more 
than  a  dollar,  it  still  would  not,  in  principle,  leave  him 
without  a  dollar  to  make  a  simple  repair. 

The  positive  duty  to  help  the  needy  belongs  to  a  class  of 
duties  that  only  cooperative  efforts  can  achieve,  e.g.,  ending 
pollution,  racism,  etc.  If  we  fail  to  make  this  distinction 
we  get  absurd  dilemmas  with  those  ends  as  well.  For  example, 
suppose  Smith  is  one  of  millions  of  industrialists  who  owns  a 
factory  that  dumps  toxic  chemicals  into  rivers  and  lakes, 
which  will  eventually  kill  or  injure  one  hundred  out  of  every 
one  million  people.  Suppose  he  could  spend  a  dollar  to  fix 
his  car,  or  a  dollar  to  reduce  the  harmful  emissions  to  a 
level  that  kills  ninety  nine  per  every  one  million.  Since 
pollution  is  always  with  him,  before  he  fixes  his  car  he 


''^See  Fishkin  for  a  similar  but  more  elaborate  argument 
than  Tramilnell' s . 
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realizes  that  another  dollar  could  be  spent  on  reducing  his 
emissions,  and  bit  by  bit  he  ends  up  shutting  down  his  factory 
and  eventually  living  in  a  cave  (to  avoid  using  any  products 
made  from  other  factories) .  By  failing  to  distinguish  between 
what  he  could  do  alone  and  what  only  could  be  done  with  a 
collective  effort,  Smith  faces  the  following  dilemma:  never 
use  industrial  products,  or  permit  willful  negligence.  Of 
course  the  dilemma  is  false.  Smith  should  spend  the  dollar  to 
reduce  his  emissions  (and  possibly  more)  and  he  should  fix  his 
car.  Smith  is  not  required  to  forego  all  use  of  industrial 
products.  He  is  only  required  to  do  his  part  in  reducing  the 
deaths  and  injuries  from  industrialization,  which  for  good  and 
bad  is  here  to  stay.  Most  industrial  countries  like  the  U.S. 
have  anti -pollution  ordinances  and  other  legislative 
techniques  to  encourage  individuals  to  discharge  their  duty  to 
cooperate  in  such  efforts.  Similarly,  I  want  to  suggest  that 
the  positive  duty  to  cooperate  to  relieve  medical  poverty 
should  be  taken  as  seriously  as  this  negative  duty,  and  that 
legislative  techniques  should  be  used  to  encourage  discharging 
it  as  well.  I  will  return  to  justifying  this  enforcement 
below.  However,  showing  that  a  positive  duty  to  cooperate  is 
as  stringent  as  a  legislated  negative  duty  to  cooperate  is  a 
beginning  to  that  justification. 
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Optionality  Thesis 

A  second  feature  underlying  the  distinction  between  a 
negative  and  a  positive  duty  is  what  Trammell  calls 
"optionality."   Regarding  optionality,  he  says: 


A  negative  duty  is  a  duty  not  to  do  an  action  that 
closes  all  options,  not  only  for  oneself  but  for 
everyone  else,  to  realize  a  certain  good  that  would 

(or  might)  have  been  realized  if  one  had  done 
nothing.  A  positive  duty  is  the  duty  to  do  an 
action  to  bring  about  a  certain  good,  which  someone 
else  might  also  have  the  option  to  bring  about. 

(169) 


The  optionality  feature  expresses  the  notion  that  if  Smith 
fails  to  meet  a  duty  not  to  kill  Jerry  it  is  not  logically 
possible  for  Jerry  to  live,  or  enjoy  any  future  good.  On  the 
other  hand,  if  Smith  fails  to  save  Jerry  it  is  logically 
possible  for  him  to  live;  someone  else  may  save  him.  On 
average,  then,  we  jeopardize  more  good  when  we  do  not  meet  our 
negative  duties  than  when  we  do  not  meet  our  positive  duties. 
That  justifies,  according  to  Trammell,  the  claim  that  negative 
duties  are  more  stringent  than  positive  duties. 

However,  the  fact  that  not  meeting  negative  duties  causes 
more  harm  on  average  than  not  meeting  positive  duties  does  not 
show  that  negative  duties  are  more  stringent  as  such 
(Steinbock,  17)  .  All  it  shows  is  that  the  consequences  are 
different,  and  that  morality  should  be  concerned  (correctly 
so)  with  the  more  harmful  ones.  But  to  show  that  these  duties 
are  not  equivalent,  one  must  do  so  when  the  consequences  that 
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flow  from  not  meeting  them  are  identical  (cf.  Glover,  1977: 
96)  . 

The  optionality  feature  also  fails  to  distinguish  between 
the  effects  of  a  single  individual's  act  and  the  effects  of  a 
collective  act.  This  can  be  shown  with  the  following 
illustration.''^  Suppose  one  hundred  men  plan  to 
simultaneously  shoot  and  kill  Smith,  and  their  shots  have  no 
other  effects.  Suppose  further  that  any  single  shot  would 
kill  Smith.  Finally,  suppose  that  fifty  of  the  one  hundred 
men's  guns  contain  blanks,  and  it  is  impossible  to  know  whose. 
According  to  the  optionality  criterion,  since  no  single  gunner 
will  necessarily  close  all  options  for  Smith,  no  single  gunner 
has  a  negative  duty  not  to  shoot  him.  Thus,  we  are  forced  to 
the  absurd  conclusion  that  one  hundred  men  are  permitted  to 
shoot  and  kill  Smith.  The  absurd  conclusion  is  eliminated 
when  we  recognize  that  although  no  single  man  necessarily  will 
kill  Smith  the  collective  will.  Thus,  if  they  want  to  avoid 
killing  Smith,  they  together  must  act  dif f erently- -  they  must 
cooperate  to  avoid  Smith's  death.  The  optionality  criterion 
should  cover  cases  like  this.  Thus  it  is  incomplete  as  a 
criterion  for  distinguishing  stringent  from  weak  duties. 

One  might  complain  that  the  optionality  feature  could 
incorporate  what  a  collective  does.  For  example,  the  one 
hundred  men  close  all  options  for  Smith  by  not  meeting  their 
collective  negative  duty  not  to  shoot  him.   Thus,  one  might 


^This  illustration  is  an  adaptation  of  Parfit's  (70-72; 
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argue,  this  still  shows  that  negative  duties  are  more 
stringent,  since  if  a  collective  fails  to  save  Smith  it  is 
still  logically  possible  that  some  other  collective  can  save 
him.  However,  many  cases  arise  where,  although  it  may  be 
logically  possible  for  another  group  to  save  Smith,  it  still 
may  not  be  physically  possible  (or  likely)  that  this  group 
will  save  him.  For  example,  one  hundred  men  may  be  the  only 
ones  on  a  beach  who  can  save  Smith.  Although  it  is  logically 
possible  for  some  other  group  to  arrive  (they  are  dropped  from 
parachutes  or  something)  to  save  him,  it  is  nevertheless 
unlikely.  It  is  not  clear,  then,  that  any  morally  significant 
link  exists  between  the  fact  that  it  is  logically  possible  to 
live  and  the  fact  that  it  is  physically  possible  to  live  (cf . 
Brook,  198) .  Recently,  some  have  complained  about  the  United 
Nations'  decision  to  intervene  in  Somalia  to  save  millions  of 
lives.  They  argue  that  the  neighboring  African  countries 
could  save  the  Somalian  people.  Yet  the  main  reason  for  the 
U.N.'s  decision  to  save  the  Somalians  was  that  such  a  rescue 
was  unlikely.  Thus,  when  the  likelihood  of  others  helping  is 
so  remote,  the  claim  that  help  is  still  logically  possible 
seems  morally  disingenuous  (cf .  Singer,  1972:  233)  . 

Responsibility  Thesis 

The  third  feature  underlying  the  distinction  between  a 
negative  and  a  positive  duty  is  responsibility.  Regarding 
responsibility,  Trammell  says: 
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[A]  person  is  not  necessarily  responsible  for 
someone  else's  needing  to  be  saved;  but  he  is 
responsible  for  the  life  of  anyone  he  kills.  (170) 

Generally,  then,  if  I  kill  Smith,  then  I  am  responsible  for 

Smith's   death.   (This   assumes   that   the   death   was   not 

unforeseeable  or  unavoidable.)  But,  according  to  Trammell,  if 

I  fail  to  save  Smith,  then  I  "may  or  may  not  be  responsible" 

for  Smith's  death.   Whether  I  am  responsible,  Trammell  notes, 

depends  on  whether  I  am  responsible  for  putting  Smith  in 

harm's  way  (170).    "The  more  directly  involved  [I  am]  for 

[Smith's]  needing  to  be  saved,  the  more  responsible  [I  am]  for 

helping  to   rescue   [Smith] "   (170) .    Thus,   according  to 

Trammell' s   use   of   "responsibility,"   if   I   have   had  no 

significant  causal  role  in  putting  Smith  in  harm's  way,  then 

I  have  no  duty  to  help  him.   "In  the  charity-versus- car- repair 

case,"  he  says,  "x  is  clearly  responsible  for  hurting  someone 

with  his  car  through  negligence;  but  x  may  very  well  not  be 

responsible  for  the  plight  of  the  unfortunate  administered  to 

by  charity"  (170)  . 

Trammell 's  use  of  "responsibility"  is  incomplete.   He 

assumes  that  one  only  makes  a  "responsibility"  judgement 

retrospectively,  i.e.,  "Who  is  responsible  for  bringing  about 

(for  causing)  some  event  or  state  of  affairs?"   This  use  of 

"responsibility"  is  typically  found  when  one  is  making  moral 

(or  legal)   judgements  about  someone  who  intentionally  or 

negligently  caused  some  event  or  state  of  affairs,  i.e., 

asking  "Who  is  at  fault?",  or  "Who  is  to  blame?"  (Feinberg, 
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1970:  25ff ) .  However,  "responsibility  judgements  are  also 
made  prospectively,  as  in  assignments  of  jobs,  tasks,  and 
'discretionary  liabilities'"  (26  nl).  One  finds  these  types 
of  responsibility  judgements  when  one  assigns  roles  in 
cooperative  efforts.  Since  Smith  does  not  have  a  positive 
duty  to  end  famine  but  rather  a  positive  duty  to  do  his  part 
in  cooperative  efforts  that  might,  he  is  responsible  for  the 
plight  of  the  unfortunate  to  the  extent  that  he  does  not  do 
his  part.  Thus,  he  has  a  duty  to  help  the  needy  irrespective 
of  whether  he  is  "responsible  for"  (i.e.,  the  cause  of) 
putting  them  in  harm's  way. 

Many  complain  that  a  duty  (of  beneficence)  to  help  the 
needy  places  too  large  a  burden  on  each  person's  shoulders. 
Yet  once  we  realize  that  each  person  does  not  have  a  positive 
duty  to  end  famine  or  end  disease,  but  only  a  duty  to 
cooperate  in  collective  efforts  that  attempt  to  end  those 
conditions,  we  realize  that  we  can  discharge  our  duty  to  help 
the  needy,  and  that  our  responsibility  is  limited  to  doing 
that.  Thus,  there  is  no  reason  to  believe  that  we  should 
treat  the  positive  duty  to  help  the  needy  less  seriously  than 
similar  negative  duties. 

Enforcing  Cooperative  Beneficence 

In  the  previous  section,  I  answered  some  objections 
regarding  the  moral  status  of  requirements  for  aiding  the 
needy.   Contrary  to  some,  requiring  individuals  to  aid  the 
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needy  does  not  lead  to  absurd  consequences,  e.g.,  it  does  not 
require  an  individual  to  give  away  all  of  his  resources.  The 
requirement  to  aid  the  needy,  I  argued,  belongs  to  a  class  of 
duties  that  requires  collective  efforts  to  fulfill.  One's 
duty,  then,  is  to  do  one's  part  in  cooperative  relief  efforts, 
namely,  by  fulfilling  some  well-defined  equitable  role.  Thus, 
duties  to  cooperate  to  aid  the  needy,  I  argued,  should  be 
taken  as  seriously  as  duties  to  cooperate  to  reduce  toxic 
wastes,  or  pollution  generally.  Like  these  cooperative  safety 
efforts,  I  will  argue  in  this  section  that  legislators  have  a 
moral  responsibility  to  seriously  consider  voting  in  support 
of  new  legislation  under  which  the  government  (federal,  state 
or  local)  would  enforce  cooperative  relief  efforts.  Such 
legislation  is  necessary  and  effective  for  preventing  serious 
harm  by  compelling  individuals  to  discharge  their  duty  to 
cooperate  and  by  securing  equitable  roles  among  cooperators 
(i.e.,  by  overcoming  free-rider  problems). 

The  Harm  Prevention  Principle 

The  argument  for  legislating  cooperative  relief  efforts 
is  the  following.  A  cooperative  effort  is  required  to  fulfill 
our  duty  to  help  the  needy.  Individuals  have  a  moral 
responsibility  to  fulfill  some  equitable  role  toward  the 
cooperative  end.  If  there  is  a  sufficient  number  of 
individuals  who  do  not  discharge  their  duty,  or  a  sufficient 
number  who  do  less  than  others,  then  the  cooperative  effort 
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will  be  either  totally  unsuccessful  or  inadequate. 
Subsequently  that  will  lead  to  the  continuance  of  harmful 
conditions.    Since  "it  is  always  a  good  reason  in  support  of 

.  legislation  that  it  would  probably  be  effective  in 
preventing  (eliminating,  reducing)  harm  to  persons  other  than 
the  actor"  (Feinberg,  1984:  26),  legislators  ought  to  enact 
laws  that  guarantee  the  success  and  fairness  of  cooperative 
relief  efforts  provided  that  these  laws  do  not  directly  or 
indirectly  cause  greater  harms.  This  legislation,  then,  would 
punish  acts  that  violate  regulations  that  are  necessary  "to 
serve  some  reasonable  legislative  purpose  (mala  prohibita) , " 
namely  the  prevention  of  serious  harm  (Lyons,  1984:  153;  Hare, 
1987:  108)  . 

This  harm  prevention  principle  justifies  a  great  deal  of 
uncontroversial  legislation  (Feinberg,  1984)  .  It  justifies 
laws  against  inflicting  direct  harm  or  foreseeable  harm  (i.e., 
unreasonable  risk)  to  an  innocent  person  or  a  group,  e.g., 
laws  against  willful  homicide,  rape,  aggravated  assault  and 
battery,  reckless  driving,  or  reckless  discharging  of  lethal 
weapons,  and  so  on.  It  also  justifies  laws  that  punish  crimes 
against  property,  e.g.,  burglary,  grand  larceny,  and  other 
offenses  involving  fraud  and  misrepresentation.  Moreover,  it 
justifies  other  laws  that  have  "an  unquestionable  place  in  the 
penal  code,"  e.g.,  those  that  punish  crimes  against  the 
"public, "  "society, "  "the  state, "  public  institutions  and 
practices,   the   economy,   the   environment,   which   include 
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counterfeiting,  smuggling,  income  tax  evasion,  contempt  of 
court,  violation  of  zoning,  and  antipollution  ordinances 
(Feinberg,  1984:  11,  19-25,  ch . 6 ) .  These  latter  laws  are 
required  to  preserve  practices  and  institutions  that  are 
worthy  of  preservation,  either  on  grounds  of  safety  and 
convenience  (e.g.,  traffic  regulations),  efficiency  and 
fairness  (e.g.,  regulating  economic  competition),  or 
preventing  serious  harm  generally  (e.g.,  sanitation, 
occupational  safety  and  social  security  legislation)  or  a 
combination  of  these. 

Importantly,  the  failure  of  cooperative  relief  efforts 
can  result  in  serious  harm.  As  an  individual's  omission  can 
be  a  causal  factor  in  another's  death- -but  for  Tom's  omission 
Jerry  would  not  have  drowned- -Joel  Feinberg  reminds  us  that 
"the  same  can  be  said  ...  as  well  [for]  the  collective 
omission  of  [a]  group"  (1984:  176;  Feinberg,  1970;  cf.  May, 
1987:  75ff)  .  When  the  public  consciously  ignores  the  pleas  of 
those  in  need,  and  their  cooperative  efforts  are  necessary  and 
effective  for  preventing  further  suffering,  then  but  for 
cooperative  action  those  in  need  would  continue  to  suffer.  As 
in  the  drowning  example,  it  does  not  ultimately  matter  who  is 
(causally)  responsible  for  bringing  about  the  bad  conditions 
(e.g.,  medical  poverty),  or  that  anyone  is  (causally) 
responsible;  what  matters  is  that  if  society  is  indifferent  to 
these  conditions  serious  consequences  will  result  (i.e., 
people  will  suffer  terribly) .    Thus,  we  are  all  (morally) 
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responsible'''  for  preventing  those  consequences,  since  we  all 
have  an  antecedent  duty  of  beneficence  to  help  ameliorate 
those  foreseeable  bad  conditions.  Hence,  if  these 
consequences  can  be  prevented  most  effectively  by  governmental 
legislation,  then  that  legislation  serves  a  legitimate 
function.  Since  assigning  individual  responsibility  in 
cooperative  efforts  requires  knowing  the  actions  of  others, 
legislating  these  efforts  will  not  only  prevent  harm,  but  it 
will  distribute  individual  responsibility  fairly  by  requiring 
that  each  person  fulfill  his  equitable  role.  I  will  say  more 
about  the  need  for  legislating  fairness  below. 

One  way  legislation  guarantees  cooperative  success  is  by 
compelling  individuals  to  discharge  their  duty  of  beneficence. 
Many  individuals  will  not  be  moved  either  by  their  conscience 
or  by  social  pressure.  A  sufficiently  large  enough  class  of 
such  individuals  could  undermine  cooperative  relief  efforts. 
Unlike  Allen  Buchanan  (1984;  see  ch.  2  above),  I  am  not 
supposing  that  legislating  cooperative  relief  efforts  is 
necessary  and  effective  merely  to  coordinate  those  who  are 
"genuinely  [rational  and]  beneficent,"  but  whose  individual 
beneficent  efforts  would  face  barriers  to  success,  e.g.,  the 
assurance  problem  and  the  free- rider  problem.  Coordination  is 
a  necessary  but  not  a  sufficient  reason  for  relief 
legislation.   As  discussed  in  chapter  two,  that  argument  for 


I  am  using  "responsible"   in  the  prospective  sense 
discussed ' above . 
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enforcement  is  too  weak,  since  it  would  only  justify  enforcing 
beneficence  among  the  genuinely  beneficent.  That  would  be 
like  arguing  for  enforcing  collective  efforts  to  end  racism 
and  sexism  only  among  the  genuinely  nonracist  and  nonsexist, 
or  enforcing  collective  efforts  to  reduce  industrial  pollution 
only  among  the  genuinely  nonmalef icent .  The  duty  to  do  our 
part  comprises  what  we  should  do,  not  what  we  want  to  do. 
Thus,  enforcement  is  necessary  not  only  for  overcoming 
barriers  to  successful  collective  action,  but  for  providing 
the  proper  incentives  (i.e.,  legal  sanctions)  necessary  for 
compelling  individuals  to  cooperate  who  would  otherwise  not  do 
so.  It  is  not  necessary  that  everyone  actually  desire  this 
legislation,  or  actually  agree  to  it.  What  is  necessary  is 
that  it  is  possible  for  them  to  agree  to  it  if  they  were  to 
follow  their  (moral)  reason  rather  than  their  desires.  That, 
I  believe,  is  what  Kant  and  Mill  argue .  ^"^ 

Some  might  complain  that  we  cannot  legislate  morality. 
But  that  complaint  assumes  that  law  and  morality  are 
absolutely  separate.  However,  much  of  the  law  either  reflects 
traditional  moral  standards  (e.g..  Common  Law),  or  revises 
standards  successfully  advocated  by  enlightened  individuals. 
These  revisions  are  achieved  either  by  testing  old  standards 
in  courts  (Brown  v.  Board  of  Education,  which  argued  that  the 


""  For  examples,  see  Kant,  ME  J :  297-298;  Old  Saw:  289f; 
Sullivan:  253,  chs .  16,  17;  Mill  CRG:  6.19;  Berger,  1984:  chs . 
4  and  5 .  ' 
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"separate  but  equal"  laws  harmed  black  children^^),  or  by- 
enacting  new  ones  (e.g.,  civil  rights  legislation). 
Ultimately,  laws  (current  and  proposed)  must  be  tested  in 
light  of  moral  arguments. ^^  As  H.L.A.  Hart  writes. 

What  is  surely  most  needed  in  order  to  make  men 
clear  sighted  in  confronting  the  official  abuse  of 
power,  is  that  they  should  preserve  the  sense  that 
the  certification  of  something  as  legally  valid  is 
not  conclusive  on  the  question  of  obedience,  and 
that,  however  great  the  aura  of  the  majesty  or 
authority  which  the  official  system  may  have,  its 
demands  must  in  the  end  be  submitted  to  a  moral 
scrutiny.  (1961:  206,  emphasis  added;  see  also. 
Hare,  1987) . 

In  other  words,  one  can  propose  moral  reasons  for  changing  the 

law,  and  for  writing  new  legislation.    Legislation  (and 

adjudication)  should  be  guided  not  only  by  a  principle  of 

justice  (i.e.,  "treating  like  cases  alike"),  but  also  by  a 

principle  of  harm  prevention,   which  includes  helping  to 

prevent  serious  harm  to  another  which  the  principle  of 

beneficence  prescribes  (i.e.,  the  principle  that  I  have  argued 

for  in  this  project)  .  Nevertheless,  it  is  beyond  the  scope  of 

this  project  to  discuss  the  various  issues  of  philosophical 

j  urisprudence . 

Besides  needing  to  encourage  individuals  to  discharge 

their  duty  to  guarantee  cooperative  success,  we  also  need  to 


For  an  opposing  reason,  see  Bork. 

^^I  say  "ultimately"  because  some  distinguish  a  law  as 
"legally"  valid,  which  may  be  iniquitous,  and  a  law  which  is 
"morally"  valid,  which  by  definition  cannot  be  iniquitous. 
Morally  speaking,  the  latter  should  ultimately-  replace  the 
former  (cf.  Hart,  195-207). 
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guarantee  justice  among  cooperators .  Without  guaranteeing 
that  each  person  will  be  only  compelled  to  do  his  fair  share- - 
a  burden  we  can  reasonably  impose  on  that  person- -the 
cooperative  effort  will  be  less  effective  or  totally 
unsuccessful.  If  enough  individuals  do  less  than  their  fair 
share  (including  free  riders),  then  the  result  might  not  only 
undermine  the  cooperative  effort,  but,  as  usually  is  the  case, 
place  most  of  the  burden  on  those  who  are  doing  their  duty. 
As  a  result,  those  cooperating  will  do  more  than  their  fair 
share- -they  will  go  beyond  their  duty.  Although  some  may  do 
this  voluntarily  (i.e.,  supererogate)  ,  others  will,  resist  and 
begin  to  drop  out.  They  will  stop  cooperating,  not 
necessarily  as  a  result  of  the  amount  of  burden,  but  from  the 
fact  that  they  are  being  treated  unfairly,  having  to  carry 
most  of  the  burden.  Current  efforts  to  patch  the  failing  U.S. 
health- care  system  are  ineffective,  I  think,  because  some 
relevant  groups  are  not  cooperating,  e.g.,  private  industry, 
some  citizens,  some  politicians,  and  some  professional 
associations.  The  result  is  that  many  cooperating  hospitals, 
physicians,  and  citizens  are  doing  more  than  their  fair  share 
and  they  are  beginning  to  give  up  trying  to  improve  the  system 
(i.e.,  making  adequate  medical  care  affordable  for  everyone), 
or  they  are  beginning  to  believe  that  it  can  never  be 
improved.  This  pessimism,  I  think,  results  from  most 
proposals  not  addressing  the  fairness  issue.  I  will  review 
some   possibilities   for   reform   in   the   next   chapter. 
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Nevertheless,  if  legislating  relief  efforts  will  guarantee 
justice  among  cooperators,  and  that  will  help  guarantee 
success,  then  guaranteeing  justice  among  cooperators  is  also 
a  legitimate  reason  for  legislating  cooperative  medical  relief 
efforts . 

Possible  Objections 

Some  might  complain  that  once  we  legislate  to  guarantee 
successful  cooperative  relief  efforts  no  principled  way  will 
exist  to  draw  a  line  to  limit  the  amount  of  relief  the 
government  should  provide.  Any  limits  to  relief  efforts,  some 
might  argue,  would  amount  to  the  government  deciding  who  lives 
and  who  dies,  which  is  unacceptable.  So,  for  instance,  some 
believe  that  legislation  will  legally  force  society  to  relieve 
medical  poverty,  or  famine,  or  housing  shortages,  even  if 
doing  so  bankrupts  the  nation.  The  absurdity  of  this 
conclusion  is  meant  to  show  that  the  premise  "we  ought  to 
legislate  relief  efforts"  is  false. 

But  the  assumption  that  the  law  can  never,  or  should 
never,  draw  lines  between  who  shall  live  and  who  shall  die  is 
too  strong.  That  assumption  overlooks  the  fact  that  to  be 
practically  effective  a  lot  of  legislation  (e.g.,  tort  and 
criminal  law)  includes  expressions  that  are  "moral  blank 
checks"  (to  use  Feinberg's  expression,  Feinberg,  1984:  5), 
requiring  courts  to  draw  lines  somewhere,  which  in  many  cases 
determines  who  shall  go  to  jail  and  who  shall  not.     For 
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example,  courts  must  "draw  a  line  somewhere"  with  respect  to 
what  is  "reasonable"  or  "unreasonable"  negligence,  self- 
defence,  or  criminal  homicide  (Feinberg,  1970:  26).  If 
legislators  must  never  enact  legislation  that  requires  lines 
to  be  draw  by  courts  or  future  legislation,  then  legislation 
would  practically  halt.  Thus,  the  fact  that  legislation  for 
medical  relief  efforts  would  require  a  line  to  be  drawn 
somewhere  does  not  itself  defeat  arguments  for  such 
legislation.  Moreover,  legislators  (and  future  court 
challenges)  could  determine  what  is  "reasonable"  medical 
relief,  just  as  the  legislators  (and  courts)  decide  what  is 
"reasonable"  public  safety,  e.g.,  fire,  police,  environmental 
regulations.  The  fact  that  the  government  must  decide  what  is 
reasonable  to  spend  on  such  programs,  and  ultimately  who  shall 
live  and  who  shall  die,  has  not  in  itself  stopped  such 
legislation  from  being  enacted,  nor  should  it. 

Current  legislation  regulating  environmental  hazards 
provides  an  interesting  example  illustrating  where  the 
government  must  draw  a  line  regarding  who  shall  live  and  who 
shall  die.  For  example,  the  1970  Clean  Air  Act  Amendments  for 
the  first  time  empowered  the  Environmental  Protection  Agency 
(EPA)  to  set  uniform  national  standards  for  seven  pollutants. 
According  to  Feinberg,  "these  standards  define  for  each  region 
regulated  the  same  maximal  allowable  concentration  of  each 
pollutant.  In  effect,"  he  explains,  "these  standards  define 
the  threshold  of  public  harm,  as  determined  by  scientists  in 


174 
the  employ  [merit]  of  the  EPA.  In  the  terminology  favored  by 
economists  and  legal  commentators, "  he  continues,  "they  impose 
'ceilings'  above  which  the  total  concentration  of  a  given 
pollutant  is  not  allowed  to  rise.  In  those  defined  regions  in 
each  of  the  fifty  states  where  the  ambient  pollution 
concentration  does  not  now  exceed  the  ceiling,  the  EPA  is  to 
monitor  a  program  of  prevention  of  significant  deterioration 
(PSD) ,  ensuring  that  the  ceilings  are  never  surpassed.  The 
law  now  requires  each  state  to  develop  an  implementation  plan 
to  protect  the  PSD  ceilings  by  regulating  future  economic 
growth,  requiring  technical  diminution  devices,  and  the  like" 
(1984:  230).  Although  risk  analysis  and  assessment  of 
environmental  hazards  are  controversial  issues --some  will 
challenge  the  "ceilings"  as  too  high  or  too  low- -the 
government  must  nevertheless  define  some  standard  above  which 
a  certain  risk  is  unacceptable  to  the  public  at  large,  or  to 
specific  individuals  living  near  a  dangerous  pollutant,  e.g., 
a  nuclear  power  plant.  There  will  always  be  more  regulations 
that  could  be  enacted  and  more  money  that  could  be  spent  to 
prevent  one  more  death  or  injury,  but  to  use  this  fact  as  an 
argument  for  not  regulating  at  all  seems  absurd. 

Besides,  courts  can  be  used  to  help  determine  where  lines 
should  be  drawn.  The  courts  might  move  the  limit  up  or  down, 
based  on  generational  changes  in  values  and  economic  climate; 
doing  so  is  an  ongoing  process  that  has  occurred  with  respect 
to  a  variety  of  issues  in  this  country.   The  United  States 
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Constitution  provides  basic  principles  that  are  strongly 
preserved,  yet,  as  Feinberg  points  out,  many  of  these 
principles  "provide  the  Supreme  Court  with  a  limited  supply  of 
moral  blank  checks"  (5) .  For  example  some  of  the  document's 
principles  invite  the  Court  "to  apply  its  own  standards  of 
what  is  a  reasonable  or  unreasonable  search  or  seizure,  what 
are  cruel  or  noncruel  punishments,  what  is  just  or  unjust 
compensation,  excessive  or  unexcessive  fine  or  bail,  what  is 
due  process  or  equal  protection,  and  (especially)  what  are 
legitimate  and  compelling  state  interests"  (5).  In  each  of 
these  instances,  a  line  must  be  drawn  somewhere.  Consider  the 
1963  Supreme  Court  decision  (Gideon  v.  Wainwright)  that 
required  all  states  to  guarantee  every  citizen  "effective 
assistance  by  counsel."  This  decision  was  made  with  the 
understanding  that  the  law  could  not  guarantee  unlimited  and 
equal  representation  compared  to  those  who  could  afford 
private  counsel.  If  it  did,  each  state  would  go  bankrupt. 
The  law  did,  however,  force  states  to  provide  citizens  with  a 
"reasonable"  level  of  legal  aid.  Interestingly,  since  the 
1963  decision,  what  is  "reasonable"  legal  aid  has  increased, 
e.g.,  from  requiring  counsel  for  felonies  to  requiring  counsel 
for  misdemeanors  for  which  the  penalty  might  include  jail 
time.  At  any  rate,  citizens  who  cannot  afford  legal  counsel 
are  better  off  than  they  were  before  1963.  Similarly,  federal 
legislation  might  specify  setting  some  "reasonable"  limit  to 
what  society  should  spend  on  relieving  medical  poverty  by 
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enacting  laws  that  require  that  each  state  develop  plans  for 
protecting  its  citizens  from  a  "reasonable"  floor  of  medical 
poverty  below  which  they  must  not  fall. 

Some  might  complain  that  coercing  individuals  to  help 
others  is  inconsistent  with  the  government's  role  in 
protecting  individual  freedom,  since  to  help  others  one  must 
give  up  some  personal  projects  and  desires.  Yet  that 
criticism  begs  the  question  regarding  what  are  legitimate 
personal  projects  and  desires.  One  would  be  hard  pressed  to 
argue  that  prohibiting  Serbia  from  ethnic  cleansing  is  immora]. 
since  it  interferes  with  its  citizens'  personal  projects  and 
desires.  What  must  be  determined  first  is  what  are  legitimate 
life  projects  and  desires.  For  example,  one's  personal 
projects  should  not  include  wilful  plans  to  harm  others. 
Moreover,  as  I  have  argued,  one's  projects  should  not  include 
selfish  abstinence.  One's  projects  should  include  helping 
others.  As  I  argued  above,  this  does  not  require  a  life  of 
sainthood,  but  only  a  life  plan  that  includes  doing  one's  part 
in  cooperative  relief  efforts. 

Finally,  some  might  complain  that  enforcing  cooperative 
relief  efforts  forces  one  to  confer  benefits  on  others  and 
that  this  blurs  the  distinction  between  harming  and 
nonbenef iting.  For  example,  I  am  required  not  to  assault  you, 
since  that  will  harm  you,  but  I  should  be  permitted  to  ignore 
your  needs  since  that  does  not  harm  you  but  merely  withholds 
a  benefit  from  you.   This  argument,  however,  confuses  the 
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difference  between  active  aid  and  gratuitous  benefit 
(Feinberg,  1984:  143ff).  As  discussed  above  (115),  there  is 
a  difference  between  benefiting  someone  in  the  sense  of 
helping  to  prevent  some  harm  that  will  befall  him  (the  sense 
used  in  this  project) ,  and  benefiting  someone  in  the  sense  of 
conferring  a  gift  or  a  net  gain  to  him.  If  morality  requires 
one  to  cooperate  in  efforts  to  help  guarantee  adequate  health 
care,  it  is  requiring  one  to  benefit  others  in  the  sense  that 
this  helps  to  prevent  serious  harm  from  befalling  them.  Such 
a  cooperative  duty  does  not  require  us  to  confer  gifts  on 
anyone.  Providing  basic  medical  care  for  a  person  is  not  a 
gift,  or  a  favor,  or  a  service,  but  a  requirement,  since  it  is 
necessary  to  help  prevent  serious  harm  (or  death) . 

Conclusion 

R.  M.  Hare's  two-level  theory  of  moral  thinking 
distinguishes  principles  of  obligation  from  principles  of 
supererogation  by  arguing  that  we  can  reasonably  require 
everybody  to  follow  the  former,  but  not  the  latter,  given  the 
realities  of  ordinary  humans.  I  argued  that  we  can  reasonably 
require  everybody  to  follow  a  principle  of  cooperative 
beneficence  that  requires  each  person  to  fulfill  some  well- 
defined  equitable  role  toward  some  beneficent  goal.  A  person 
supererogates  when  he  (or  she)  voluntarily  "goes  beyond"  his 
(or  her)  equitable  role,  making  sacrifices  that  we  cannot 
reasonably  impose  on  everybody.   Moreover,  I  argued  that  the 
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principle  of  cooperative  beneficence  overcomes  the  charge  that 
the  duty  to  aid  the  needy  is  a  not  serious  requirement  of 
morality,  like  a  duty  not  to  injure,  since  if  it  was,  it  would 
demand  too  much.  This  charge  confuses  what  an  individual  can 
do  with  only  what  a  collective  can  do.  The  duty  to  cooperate 
in  relief  efforts  belongs  to  a  class  of  duties  that  require 
collective  efforts  to  fulfill  them.  One's  duty  to  help  the 
needy  does  not  require  endless  giving  but  rather  doing  one's 
part  in  a  cooperative  effort.  Thus,  I  argue,  the  duty  to 
cooperate  to  help  the  needy  is  as  serious  as  a  duty  not  to 
injure.  Finally,  I  argued  that  the  principle  of  cooperative 
beneficence  should  be  enforced  since  enforcement  will  prevent 
serious  harm  that  would  result  from  unsuccessful  cooperation. 
That  is,  enforcement  is  necessary  and  sufficient  to  compel 
individuals  to  discharge  their  duty  and  to  overcome  free- rider 
problems.  The  next  chapter  will  attempt  to  illustrate  how  the 
principle  might  be  applied  to  the  macroallocation  of  health 
care  in  the  United  States.  It  will  attempt  to  outline  some 
ethical  criteria  for  evaluating  current  health-care  reform 
proposals.  It  should  be  stressed  that  the  following 
application  is  extremely  preliminary. 


CHAPTER  6 

COOPERATIVE  BENEFICENCE  AND  HEALTH- CARE  REFORM 

IN  THE  UNITED  STATES 


From  despairing  of  a  cure,  there  is  too  often  but 
one  step  to  denying  the  disease;  and  from  this 
follows  dislike  to  having  a  remedy  proposed,  as  if 
the  proposer  were  creating  a  mischief  instead  of 
offering  relief  from  one. 

John  Stuart  Mill^ 


Introduction 

We  have  finally  arrived  at  the  practical  issue  to  which 
this  project  aimed  to  make  a  contribution:  our  duty  to  relieve 
medical  poverty  in  the  United  States.  I  have  argued  that  each 
person  has  a  duty  (of  beneficence)  to  cooperate  in  collective 
efforts  that  help  the  needy  by  fulfilling  some  well-defined 
equitable  role  toward  that  end.  Currently,  the  United  States 
faces  a  crisis  in  the  distribution  of  health  care.  In  1991, 
17  percent  of  the  nonelderly  population  or  35.7  million  people 
did  not  have  private  or  public  health  insurance  (Iglehart, 
1992a:  967) .  When  we  take  into  account  the  underinsured,  the 
uninsurable,  and  the  intermittently  insured,  the  number  of 
persons  at  risk  for  medical  and  financial  disaster  approaches 
100  million,  or  40  percent  of  the  population.   I  will  refer  to 
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this  group  as  the  "medically  needy."  (I  will  say  more  about 
them  below. ) 

The  intention  of  this  chapter  is  to  provide  an 
illustration  of  how  I  could  begin  to  use  the  principle  of 
cooperative  beneficence  for  evaluating  strategies  for  health- 
care reform.  For  illustration,  I  will  discuss  the  following 
strategies:  a  market  reform  strategy,  a  single-payer,  Canadian 
style  strategy  and  a  single-payer,  American  style  strategy. 
First,  however,  the  chapter  will  briefly  describe  the  current 
United  States  health- care  system.  Admittedly,  this 
description  will  be  incomplete,  and  at  times  simplistic; 
however,  it  should  suffice  for  purposes  of  this  chapter. 
Second,  the  chapter  will  identify  the  medically  needy  in  that 
system.  Third,  it  will  use  the  principle  of  cooperative 
beneficence  to  outline  some  ethical  criteria  for  evaluating 
the  three  reform  strategies;  and  finally,  the  chapter  will 
attempt  to  determine  which,  if  any,  strategy  best  meets  these 
ethical  criteria.  It  must  be  made  absolutely  clear  that  this 
chapter  represents  only  the  very  beginnings  of  an  ethical 
analysis  of  the  three  health- care  reform  strategies.  The 
analysis  is  not  conclusive,  but  only  suggestive.  The  aim  of 
the  ethical  analysis  is  to  provide  a  minimal  framework  for 
comparing  reform  proposals  to  help  in  determining  which  might 
be  morally  worthy  of  further  study. 
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The  United  States  Health-Care  "System" 

The  United  States  (U.S.)  health- care  "system"  is  not 

particularly  systematic.   No  single  organizational  structure 

exists  at  its  center,  e.g.,  a  Minister  of  Health,  as  is  the 

case  in  other  systems  around  the  world  (Jonas,  4).   The  U.S. 

system  contains  a  mixture  of  public  and  private  financing  and 

facilities.   As  Paul  Torrens  explains: 

There  isn't  any  single  [U.S.]  health  care  system. 
There  are  many  separate  subsystems  serving 
different  populations  in  different  ways.  Sometimes 
they  overlap,  sometimes  they  are  entirely  separate 
from  one  another.  Sometimes  they  are  supported 
with  public  funds,  and  at  other  times  they  depend 
solely  on  private  funds.  Sometimes  several 
different  subsystems  use  the  same  facilities  and 
personnel;  at  other  times,  they  use  facilities  and 
personnel  that  are  entirely  separate  and  distinct. 
(16) 

According  to  Torrens,  some  describe  this  "many  system" 
approach  to  delivering  and  financing  health  care  as  either  "a 
rich  diversity  of  opportunities  and  approaches  to  meeting  the 
health- care  needs  of  a  population  that  has  in  itself  a  rich 
diversity  of  people  and  situations, "  or  as  "a  chaotic, 
uncoordinated,  overlapping,  unplanned"  approach  that  is 
"wasteful  of  precious  personal  and  financial  resources"  and 
fails  to  meet  the  health-care  needs  of  a  population  (17) . 

A  fundamental  criterion  for  accessing  this  "system"  is 
one's  ability  to  pay  (excluding  active  duty  military  and 
veterans).  Some  pay  for  health-care  services  directly,  i.e. 
out  of  pocket.  However,  many  pay  indirectly  through  a  public- 
private  mix  of  health  insurance  plans.   An  individual  obtains 
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health  insurance  in  one  of  four  forms:  (1)  employer-subsidized 
private  insurance  (57%-63%  of  the  population),  (2)  self- 
purchased  private  insurance  (9%),  (3)  through  Medicare  (13%), 
or  (4)  through  Medicaid  (6%)  (Friedman,  2492;  Davis,  2525). 
Accounting  for  the  changing  unemployment  rates,  and  the 
changing  eligibility  status  of  persons  using  public  insurance, 
13-15%  of  the  population  is  uninsured. 

Employer- subsidized  private  insurance  is  the  hallmark  of 
the  American  system.  Employers  are  not  under  a  legal 
obligation  to  subsidize  their  employees'  health  insurance,  but 
there  has  always  been  an  "unspoken  agreement"  that  they  would 
do  so  (Friedman,  2492) .  Governmental  policies  even  encourage 
employers  to  provide  insurance,  since  "employers'  revenues 
used  to  pay  insurance  premiums  [are]  excluded  from  the  taxable 
income  of  workers"  (Iglehart  1992b:  1717)  .  In  fact,  "this 
policy  cost  the  U.S.  Treasury  $39.5  billion  in  1991,  making  it 
the  third  most  expensive  federal  health  initiative  after 
Medicare  and  Medicaid"  (1717)  .  For  the  most  part,  the 
business  community  accepts  responsibility  for  subsidizing 
private  health  insurance  for  its  employees. 

The  private  health  insurance  benefits  one  receives  vary 
depending  on  one's  employer's  private  insurance  company.  The 
private  health  insurance  industry  is  a  vast,  rapidly  changing 
industry,  with  varying  eligibility  requirements  and  benefit 
packages.  In  1990,  Iglehart  reports  that  there  were  "1250 
different  commercial  insurers,  73  Blue  Cross  and  Blue  Shield 
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plans,  a  wide  variety  of  managed  care  organizations,  and 
countless  self- insured  companies"  (1992b:  1716).  Self-insured 
companies  insure  their  employees'  medical  costs  directly 
without  going  through  a  private  insurer.  Some  employers  give 
employees  insurance  options  to  choose  from.  Most  recently, 
many  employees  have  an  option  to  join  health  maintenance 
organizations  (HMOs) .  HMOs  are  prepaid  health  management 
plans  designed  to  save  money  by  "managing"  the  care  one 
receives  (over  38  million  people  are  presently  enrolled  in 
HMOs)  (Iglehart,  1992c:  744) . 

Typically,  one's  insurance  package  covers  major  medical 
bills,  e.g.,  hospital  stays,  physician  fees,  diagnostic  and 
surgical  procedures,  etc.  In  most  cases  the  benefits  do  not 
include  preventive  medicine,  health  promotion,  elective  or 
cosmetic  surgery.  However,  each  state  requires  that  health- 
insurance  policies  sold  there  contain  certain  benefits,  e.g., 
newborn  baby  coverage,  prenatal  care,  and  mammographic 
screening.  These  mandates  vary  from  state  to  state,  and 
employers  can  avoid  them  if  they  self- insure.  Health 
insurance  usually  only  covers  a  part  of  medical  bills. 
Insurance  policies  may  pay  50-80%  of  "eligible"  expenses,  and 
require  individuals  to  satisfy  deductibles  ($100-$1000  or 
more)  each  year  before  benefits  are  paid.  Most  cap  the 
benefits  they  will  pay  over  a  lifetime  at  $1-2  million,  and 
some  have  separate  lifetime  maximums  for  each  illness  or 
injury. 
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The  cost  and  extent  of  insurance  one  receives  may  vary. 
Some  insurance  plans  use  "experience  ratings"  while  others  use 
"community  ratings"  for  determining  premiums  and  benefits. 
When  using  "experience  ratings"  insurers  calculate  the 
premiums  for  an  individual  (or  group)  based  on  the  past  health 
costs  of  that  individual  (or  group) ;  usually  this  calculation 
is  based  on  the  person's  "actual  medical  expenses  over  the 
past  1-5  years"  (Light,  49) .  Insurers  began  this  practice  due 
to  "adverse  selection"  in  the  market,  i.e.,  sicker  individuals 
were  selecting  generous  insurance  policies,  and  insurers  were 
losing  money.  A  variant  of  experience- rating  is  risk  rating, 
where  one's  insurance  premiums  and  benefits  rest  on  "the 
probabilities  of  incurring  medical  expenses  based  on  factors 
such  as  age,  sex,  health  status,  pre-existing  conditions,  and 
chronic  disorders"  (50)  .  Both  experience  rating  and  risk 
rating  are  biased  toward  very  healthy  people,  produce  very 
expensive  policies  and  leave  millions  underinsured  or 
uninsured  and  create  a  great  deal  of  medical  poverty  in  this 
country  (I  will  say  more  about  that  below)  .  When  using 
"community  ratings"  insurers  calculate  the  premiums  for 
individuals  (or  groups)  based  on  the  health  costs  of  the 
community  (e.g.,  a  city  or  county) .  Traditionally,  community 
rating  was  the  means  for  everyone  in  the  community  to 
contribute  a  similar  amount,  since  everyone  was  at  risk  of 
accident  or  serious  illness.  However,  community  rating  has 
seen  a  serious  decline  in  the  United  States.   Almost  all  for- 
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profit  insurance  companies  (except  some  HMOs)  use  experience 
ratings,  and  nonprofit  companies  like  Blue  Cross  and  Blue 
Shield,  who  have  traditionally  used  community  ratings,  are 
now  turning  to  experience  ratings  as  well  (Iglehart,  1992b). 

Nevertheless,  it  is  extremely  important  for  an  individual 
to  have  continuous  health  insurance  coverage  in  the  American 
health- care  system.  As  Paul  Torrens  remarks,  those  "regularly 
employed,  middle- income  families  with  continuous  programs  of 
health  insurance  coverage"  receive  "the  best  medical  care 
available  in  the  United  States  and  perhaps  anywhere  in  the 
world."  That  group,  he  points  out,  represents  "the  American 
health  care  system"  (17) . 

Besides  private  insurance,  another  form  of  insurance  is 
the  publicly- financed  Medicare  and  Medicaid  programs.  The 
Medicare  program  covers  those  65  and  older,  the  permanently 
disabled,  and  people  with  end- stage  renal  disease.  Congress 
enacted  Medicare  in  1965  as  an  amendment  to  the  1935  Social 
Security  Act.  Currently,  Medicare  covers  34.3  million  people 
(Iglehart,  1992a:  965).  The  Medicaid  program  covers  poor 
persons  who  receive  "welfare"  cash  assistance  in  their  state. 
It  covers  24  million  poor  persons  (966) .  Medicare  and 
Medicaid  legislation  resulted  from  the  private  insurance 
industry's  inability  to  meet  the  insurance  needs  of  the 
population's  disabled,  poor,  and  aged.  As  early  as  1950, 
explains  Richard  Brown,  "It  was  becoming  apparent  that  private 
health  insurance  would  not  meet  the  needs  of  the  poorly  paid. 
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non-unionized  working  population  or  their  families,  or  those 
who  were  very  poor  and  unable  to  work- -single-parent 
households  with  very  young  children,  the  blind  and  disabled, 
and  the  aged"  (1984:  53)  .  Since  the  free  market  provided  no 
incentive  for  private  insurers  to  cover  the  sick  (i.e.,  the 
nonprof itable) ,  separate  measures  were  needed  to  meet  their 
insurance  needs . 

Medicare  provides  a  two-part  health  insurance  package. 
Part  A,  Hospital  Insurance,  covers  the  major  portion  of  in- 
patient hospital  care,  some  nursing  home  care  and  home  visits 
following  hospitalization.  Social  Security  taxes  finance  this 
part,  which  is  paid  into  a  special  trust  fund.  All  working 
persons  pay  this  tax.  Part  B,  Supplementary  Medical 
Insurance,  is  a  voluntary  insurance  program  that  covers 
physicians'  and  surgeons'  fees  in  and  out  of  hospital,  home 
services  not  necessarily  following  hospitalization  and  some 
diagnostic  tests  and  procedures.  Anyone  eligible  for  Part  A 
may  enroll  in  Part  B  (98  percent  of  those  eligible  for  Part  A 
do)  .  Part  B  is  financed  by  each  enrollee's  monthly  premium 
(about  $32)  and  a  matched  tax  from  the  general  tax  revenue. 
Medicare  is  administered  uniformly  by  the  federal  government, 
and  enjoys  a  great  deal  of  popularity  and  support  from  the 
elderly. 

Medicaid  provides  basic  health- care  services  to  four 
groups  that  are  eligible  to  receive  cash  assistance  in  either 
one  of  two  existing  welfare  programs- -Aid  to  Families  with 
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Dependent  Children  (AFDC) ,  and  Supplemental  Security  Income 
(SSI) .  The  four  groups  are  (1)  children  of  AFDC  families,  and 
those  covered  by  SSI  (2)  the  aged,  (3)  the  blind,  and  (4)  the 
permanently  and  extremely  disabled.  Basic  coverage  includes 
hospital  care  (and  outpatient  services),  laboratory  and  x-ray 
services,  physician  services,  nursing  home  services,  family 
planning,  and  some  preventive  services  for  children  under  21 
years  of  age.  The  federal  government  provides  each  state  with 
a  grant  and  the  state  administers  the  program. 

Medicaid  is  the  only  significant  source  of  long  term  care 
for  the  elderly  poor- -40%  of  Medicaid  payments  are  devoted  to 
nursing  home  care  (Davis,  2525).  As  a  consequence  Medicaid 
"finances  care  for  only  42  percent  of  the  people  with  incomes 
below  the  federal  poverty  level  ($6,565  for  a  single  person 
and  $10,284  for  a  family  of  three)"  (Iglehart,  1992a:  966). 
Thus,  Medicaid  fails  to  cover  15-20  million  poor  persons. 
Medicaid  fails  to  properly  insure  the  poor,  according  to  some, 
because  it  is  politically  vulnerable  and  lacks  the  popular 
support  that  Medicare  enjoys.  "One  of  the  greatest 
limitations  in  the  Medicare  and  Medicaid  legislation, "  argues 
Richard  Brown,  "was  the  separation  of  the  medical  care  for  the 
poor  from  the  program  for  the  elderly.  ...  A  single  social 
insurance  program  for  the  elderly  and  the  poor  would  have  made 
health  care  for  the  poor  less  vulnerable"  (72-73) . 

Medicare  and  Medicaid  legislation  was  flawed,  according 
to  many,  for  another  reason.   Legislators  integrated  these 
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programs  into  a  market  system  without  setting  fee  schedules, 
practicing  guidelines  and  overall  budget  constraints.  Some 
believe  this  mistake  led  to  the  present  health  care  fiscal 
crisis  (Brown,  1984;  Starr;  Wohl ,  1984).  Strong  opposition 
from  the  American  Medical  Association  and  the  hospital 
industry  forced  a  compromise  bill  that  allowed  the  inclusion 
of  a  "reasonable  cost"  standard  for  reimbursing  hospitals  and 
doctors.  This  "blank  check"  approach  to  reimbursement  brought 
about  rapid  increases  in  hospital  and  physician  fees.  The 
injection  of  public  money  (10  billion  in  1965  to  almost  200 
billion  in  1985  (Jonas,  126) )  into  the  private  health-care 
market  provided  the  fiscal  fuel  that  created  a  health- care 
spending  bonfire  for  the  next  twenty  years. 

This  legislative  mistake  changed  the  very  landscape  of 
the  health- care  system;  it  transformed  it  into  a  major 
industry  (Starr).  This  "new  medical -  industrial "  complex,  as 
Arnold  Relman  (1980)  first  described  it,  "is  now  the  nation's 
largest  industry,  employing  5  percent  of  the  population  .  .  . 
in  a  $470  billion  'operation'"  (Wohl,  1989:  169) .  The  Medical 
Industrial  Complex,  according  to  Wohl,  "refers  to  the  500  or 
so  listed  corporations  that  have  been  instrumental  over  the 
last  two  decades  in  converting  health  care  in  this  country 
from  a  public  service,  cottage-type  industry  into  a  highly 
profitable,  investor- owned,  'big  business'  enterprise"  (169, 
see  also  Wohl,  1984).  By  1986,  Wohl  documents,  "major 
corporations  were  able  to  acquire  20  percent  of  acute  care 
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hospitals  and  67  percent  of  chronic  care  facilities"  (169) . 
One  corporation  (Humana)  ,  started  out  in  1968  with  a  few 
nursing  homes,  4.8  million  dollars  in  revenue  and  a  stock 
market  value  of  $8  a  share.  By  1980  it  owned  92  hospitals, 
had  1.4  billion  dollars  in  revenue  and  its  shares  were  worth 
$336  (Starr,  431) . 

If  this  transformation  of  the  health- care  system  had 
helped  in  the  distribution  and  delivery  of  health- care 
services,  there  would  be  no  cause  for  alarm.  However,  Dr. 
Relman  warned  that  this  "new  medical  industrial  complex"  was 
the  "most  important  health- care  development  of  the  day  .  .  . 
with  broad  and  troubling  implications  for  the  future  of  our 
medical-care  system"  (963)  .  As  we  turn  to  describe  the 
medically  needy  in  the  U.S.  health- care  system,  we  may  decide 
that  Relman' s  warning  should  have  been  heeded. 

The  Medically  Needy 

The  medically  needy  are  a  group  of  people  who  do  not  have 
continuous  programs  of  health  insurance.  They  are  either 
uninsured,  underinsured,  uninsurable,  or  intermittently 
insured.  Included  in  this  group  are:  small  business 
employees,  self-employed  people,  part  time  or  seasonal 
workers,  young  people  starting  careers,  disabled  people, 
divorcees,  early  retirees ,  unhealthy  people,  medically  "risky" 
people,  children,  and  poor  people.   In  the  last  decade  alone 
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there  has  been  a  24%  increase  in  the  uninsured,  including  a 
40%  increase  of  uninsured  children  (Blendon,  2563) . 

Despite  considerable  amounts  of  uncompensated  care  ($6.3 
billion  in  physician  fees  and  $11.1  billion  in  hospital  bills 
in  1988  [Friedman,  2493-2495]),  these  individuals  still  face 
major  barriers  to  adequate  health  care.  As  a  consequence, 
when  illness  or  injury  occurs,  they  receive  inferior  health- 
care services  (or  none) ,  and  they  are  exposed  to  the  risk  of 
severe  financial  hardship  from  health- care  bills  (Davis, 
2525)  .  Recently,  studies  show  that  "although  these 
individuals  suffer  from  higher  rates  of  ill  health  than  the 
[privately]  insured  population,  the  uninsured  report  fewer 
hospitalizations  and  fewer  visits  to  a  physician,  shorter 
hospital  stays,  and  fewer  discretionary  inpatient  treatments 
and  tests,  at  higher  costs."  Moreover,  the  uninsured  "also 
experience  higher  mortality  rates  when  hospitalized  than 
persons  with  [private]  health  insurance  coverage  who  have 
similar  medical  diagnoses"  (Blendon,  2663;  Hadley,  et  al).  As 
Torrens  notes,  if  "regularly  employed  families  with  continuous 
programs  of  health  insurance  coverage"  receive  "the  best 
health  care  possible  in  this  country, "  then  the  "poor,  [the] 
unemployed  (or  underemployed)  families  without  continuous 
health  insurance  coverage  .  .  .  [receive]  the  worst"  possible 
care  (20)  .  The  following  discussion  will  more  carefully 
characterize  the  four  categories  that  make  up  the  medically 
needy  in  the  United  States. 
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The  Uninsured 

Roughly  13-15  percent- -  30 -40  million  people- -are 
uninsured.  One  survey  found  that,  during  1987,  47.8  million 
people  lacked  insurance  for  all  or  part  of  the  year  (Friedman; 
see  also  Brown,  1989)  .  Since  the  workplace  is  the  primary 
vehicle  of  insurance,  many  of  the  uninsured  are  unemployed,  or 
between  jobs.  However,  75%  of  the  uninsured  are  either 
employed  or  are  dependents  of  employed  persons.  Many  work  in 
the  service  sector  of  the  economy  (one  million  health- care 
professionals  are  uninsured) ,  while  others  work  part  time, 
with  small  companies  (less  than  25  employees),  or  are  self- 
employed.  In  most  cases  these  workers  are  not  eligible  for 
group  plans  and  cannot  afford  private  insurance.  Regarding 
racial  and  ethnic  differences,  in  1987  18.6%  of  whites,  29.8% 
of  African  Americans,  and  41.4%  of  Hispanic  Americans  were 
uninsured.  Finally,  men  were  slightly  more  likely  to  be 
uninsured  than  women;  2  3.8%  of  men,  and  21%  of  women  were 
uninsured  in  1987  (Friedman;  cf.  Brown,  1989).  Importantly, 
two  very  medically  vulnerable  groups  are  uninsured.  In  1988, 
17  %  of  children  under  18,  and  13  %  of  adults  55-64  years  old 
had  no  insurance  (Friedman,  1991)  .  Given  the  importance  of 
prevention  and  early  intervention  for  the  former,  and  the  much 
higher  risk  of  serious  health  problems  for  the  latter,  these 
statistics  are  especially  disturbing. 
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The  Underinsured 

A  less  visible  but  fast-growing  segment  of  the  population 
is  the  underinsured  (or  partially  insured)  .  This  group  is 
more  difficult  to  define;  it  is  difficult  for  surveys  to 
determine  gaps  in  insurance  coverage,  since  in  many  cases  a 
person's  diagnosis  and  treatment  are  a  function  of  that 
insurance  (Friedman,  2492).  Nevertheless,  the  increasing 
number  of  underinsured  is  a  significant  and  recognized  problem 
(Powers,  311ff)  .  In  1984,  approximately  56  million  people 
"were  inadequately  protected  against  the  possibility  of  large 
medical  bills"  (Friedman,  2492) . 

In  addition  to  those  who  have  insufficient  overall 
coverage,  we  can  add  those  "whose  insurance  precludes  coverage 
of  a  given  condition  or  imposes  a  waiting  period  before  such 
coverage  becomes  operative  (which  is  often  the  case  with 
pregnancy)"  (Friedman,  2492).^'*  These  preexisting  condition 
clauses  are  common  money- saving  practices  among  insurers.  The 
insurer's  aim  is  to  exclude  any  existing  medical  condition,  or 
anyone  who  will  probably  have  medical  problems  in  the  near 
future,  i.e.,  "risky"  person(s).  A  preexisting  illness  is  an 
illness  "for  which  a  reasonably  prudent  person  should  have 
sought  treatment  during  the  previous  two  years"  (Consumer 
Reports  (CR)  ,  Aug. ,  1990:  541)  .   A  person  with  a  pre-existing 


^^These  individuals  could  be  labelled  "partially  insured. " 
Nevertheless,  the  net  effect  of  the  following  exclusionary 
practices  is  to  leave  millions  underinsured.  The  completely 
uninsurable  will  be  discussed  below. 
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condition  may  still  get  an  insurance  policy,  but  that  specific 
condition  would  be  excluded  from  the  policy's  coverage- -what 
insurers  call  an  "exclusion  rider."  For  example,  if  you  had 
a  recent  knee  operation,  glaucoma,  migraine  headaches, 
varicose  veins,  arthritis,  cesarian  delivery,  or  a  child  with 
chronic  ear  infections,  you  would  get  limited  insurance 
coverage.  "Any  condition  that  would  produce  an  immediate 
claim,"  explains  an  insurance  agent  at  Washington  National, 
"would  be  ridered  out"  (540) .  Even  if  one's  condition  is  not 
excluded,  an  insurer  may  make  one  wait  up  to  two  years  to  be 
covered.  If  a  waiting  period  is  not  imposed,  many  insurers 
still  charge  higher  premiums  for  a  growing  number  of  common 
conditions,  e.g.,  "allergies,  asthma,  back  strain,  alcohol  and 
drug  abuse,  hypertension  (even  when  controlled) ,  arthritis, 
obesity,  and  mild  psychoneurosis"  (Light,  54). 

Exclusionary  practices  against  risky  persons  in  the 
private  health  insurance  industry  are  very  common.  One  fourth 
to  one-half  of  all  insurance  policies  carry  exclusion  riders 
(CR,  1990:  540).  A  1987  survey  of  2000  employers  who  offer 
insurance  "found  that  57%  had  preexisting  condition  clauses  in 
the  health  policies  offered  to  employees.  Though  more  common 
with  small  employers  (64%  of  firms  with  less  than  500 
employees) ,  preexisting  condition  clauses  were  still  very 
prevalent  in  large  companies  (45%  of  firms  with  more  than 
10,000)"  (Cotton,  2451).  "And  exclusions  and  waiting  periods 
for   coverage   of   preexisting   conditions   are   even   more 
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frequently  used  now  [1991]  ,  "  says  John  Erb,  a  managing 
consultant  with  Foster  Higgins  (2451) .  One  new  practice  is 
called  "renewal  underwriting."  This  practice  involves  the 
employer  renewing  an  employee's  insurance  annually  and  writing 
exclusionary  riders  for  illnesses  that  he  (or  she)  developed 
in  the  previous  year  (Light,  59).  Donald  Light,  in  "The 
Ethics  of  Corporate  Health  Insurance, "  describes  the 
consequences  of  these  exclusionary  practices.  "Risk- rating 
[with  the  subsequent  exclusionary  practices],"  he  explains, 
"creates,  quite  deliberately,  medical  poverty.  Unlil<:e  other 
kinds  of  poverty,  medical  poverty  can  strike  people  in  any 
class  suddenly.  It  can  last  a  year  or  a  lifetime,  depending 
on  how  large  the  medical  bills  are  and  how  long  they  last" 
(57-58)  .^^ 

In  addition,  the  underinsured  include  individuals 
eligible  for  Medicaid  "but  lack[ing]  access  to  physician  care 
because  of  physician  reluctance  to  treat  medicaid  clients" 
(Friedman,  2492).  The  President's  Commission  on  Securing 
Access  to  Health  Care  reported  that  in  1982  over  21%  of 
primary  care  physicians  (general  practice,  general  surgery, 
internal  medicine,  obstetrics  and  gynecology,  and  pediatrics) 
did  not  participate  in  the  program.  Moreover,  32%  of  medical 
specialists  did  not  participate.    And  almost  40%  of  all 


^^Importantly,  the  marking  of  a  person  as  at  risk  for  high 
medical  bills  goes  beyond  medical  poverty.  The  extension  of 
risk-rating.  Light  explains,  "will  affect  those  who  have  no 
medical  bills.  They  will  be  marked  men  and  women  whom 
employers' will  avoid"  (Light,  58). 
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psychiatrists  and  cardiologists  treated  no  Medicaid  patients 
(1:87)  .  The  reasons  for  this  reluctance  are  varied,  e.g.,  low 
and  delayed  payments,  fear  of  malpractice  litigation, 
paperwork,  cultural  and  language  barriers,  non-compliance  and 
others.  What  is  important  to  note  here  is  that  having 
medicaid  insurance  does  not  necessarily  equal  receiving  care. 
Finally,  many  employees  are  underinsured  because  their 
employers  self- insure.  A  self- insured  employer  is  one  that 
does  not  pay  an  insurance  company  for  employee  coverage,  but 
covers  the  cost  of  employees'  medical  treatment  directly. 
Self -insurance  provides  many  advantages  for  the  employer,  most 
importantly  making  them  exempt  from  "providing  the  various 
medical  benefits  that  must  be  included  in  private  health 
insurance  plans,  according  to  the  mandate  of  state 
legislators"  (Iglehart,  1992b:  1719)  .  Self  -  insuring  allows 
many  companies  to  save  money  on  employee  coverage  because  they 
can  avoid  covering  the  state-mandated  services,  e.g., 
treatment  for  alcoholism  (required  in  42  states) ,  mammography 
screening  (41  states) ,  mental  health  care  (32  states)  and  drug 
abuse  treatment  (31  states)  .  Self  -  insuring,  however,  is  not 
unexpected,  given  the  close  connection  between  "claim  costs 
and  company  profits"  (1719)  .  It  is  important  to  note  that 
with  large  companies  like  General  Electric  self  -  insuring  and 
other  businesses  looking  for  ways  to  avoid  paying  their 
employees'  medical  bills,  the  numbers  of  underinsured  are 
increasing  (Iglehart,  1992b). 
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The  Uninsurable 

Some  people  cannot  obtain  insurance  because  of  their 

health   condition (s)   or   even   their   occupation.     These 

individuals  make  up  the  "uninsurable."  These  are  individuals 

who  have  been  denied  insurance,  who  have  had  their  insurance 

terminated  (by  an  employer,  or  insurance  company)  ,  or  who  have 

been  asked  to  pay  excessive  premiums  that  they  could  not 

afford  (Cotton,  2452).    After  evaluating  over  70  private 

insurance  policies  from  40  major  insurance  companies  and  Blue 

Cross  and  Blue  Shield,  Consumer  Reports  had  this  to  say: 

People  who  have  medical  problems,  however  minor, 
are  second  class  citizens  in  the  world  of  health 
insurance.  .  .  .  Virtually  no  commercial  insurance 
carriers  and  only  a  handful  of  Blue  Cross  and  Blue 
Shield  plans  will  sell  policies  to  anyone  who  has 
had  heart  disease,  internal  cancer,  diabetes, 
strokes,  adrenal  disorders,  epilepsy  and  ulcerative 
colitis.  .  .  .  [or  if  one  has  had]  past  treatment 
for  alcohol  and  substance  abuse,  depression  or  even 
visits  to  a  marriage  counselor  (540)  . 

The  AIDS  epidemic  aggravated  this  problem.   Some  states 

tried  to  take  legal  action  to  stop  insurers  from  denying 

coverage  to  a  person  on  the  basis  of  HIV  status.   However, 

most  of  the  prohibitions  did  not  survive  legal  challenges 

(Powers,  310) .  Recently,  some  insurers  have  excluded  certain 
lifestyles  or  occupations  associated  with  high  prevalence  of 
HIV  infection,   e.g.,   dancers,   florists,   and  hairstylists 

(Powers,  311)  .^^ 


^^For  further  discussion  of  the  ethical  issues  involving 
exclusionary  practices  of  private  health  insurers  with  regard 
to  HIV  pcsitive  individuals,  see  Mark  H.  Waymack.   Waymack 
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Besides  AIDS-associated  occupations,  insurers  find  many- 
occupations  unacceptable  for  different  reasons.  Recent 
surveys  of  insurers  shows  the  prevalence  of  "red -lining,  a 
practice  in  which  members  of  specific  occupations  are 
considered  ineligible  for  enrollment  at  any  premium" 
(Iglehart,  1992b:  1718) .  Some  of  these  occupations  include: 
coal  miners,  construction  workers,  house  painters,  window 
cleaners,  models,  freelance  writers,  masseurs,  doctors 
(regarded  as  high  users  of  medical  care) ,  lawyers  (seen  as  too 
litigious),  maids,  musicians,  bartenders,  janitors,  fishermen, 
and  zoo  attendants  (CR,  542,  see  also  Light,  56).  Within 
certain  occupations,  particularly  small  businesses,  some 
employers  who  offer  group  plans  are  under  economic  pressure 
"to  identify  and  exclude  high-risk  employees  in  order  to 
maintain  affordable  health  insurance  for  other  employees" 
(Powers,  311).  If  a  person  is  excluded  from  his  employer's 
insurance  plan,  it  is  unlikely  he  will  get  insurance  anywhere 
else . 

To  help  the  uninsurable,  many  state  governments  developed 
special  "high-risk  pools."  These  pools  provide  policies  for 
people  that  the  industry  does  not  want  to  cover,  i.e. 
individuals  who  are  not  profitable.  Yet  these  programs  can  be 
too  costly  for  all  but  the  upper  middle  class,  and  are  very 
likely  to  be  financially  unstable  (Cotton) .   In  1990,  Consumer 


argues  that  such  exclusionary  practices  can  be  ethically 
permissible  (84) . 
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Reports  surveyed  the  risk  pools  that  had  been  organized  in 
nineteen  states.  They  found  that  the  risk  pools  "covered  only 
about  55,000  people  in  total,  [and]  all  the  pools  were 
operating  at  a  loss"  (CR,  Sept.  1990:  611).  Over  400,000 
people  needed  coverage  in  those  states  but  could  not  obtain 
it.  "In  Illinois,  for  example,  the  waiting  list  was  so  long 
that  people  have  to  wait  at  least  a  year  for  coverage"  (611)  . 

The  Intermittently  Insured 

Besides  the  30  million  people  who  lack  health  insurance 
at  any  given  time,  63  million  people  lack  continuous  insurance 
coverage  for  some  portion  of  the  year.  Recently,  a  study 
found  that  two- thirds  of  this  group  (42  million)  lacked 
coverage  for  a  seven  month  period  over  a  span  of  2  8  months 
(Powers,  312)  .  This  longitudinal  profile  is  especially 
disturbing  for  several  reasons  (Powers,  312-313).  First,  one 
may  be  sick  when  the  insurance  coverage  stops,  which  in  most 
cases  interrupts  the  continuity  of  care.  Second,  one  may 
become  ill  before  acquiring  a  new  insurance  policy,  causing 
the  necessary  treatment  to  be  postponed.  If  the  new  policy 
excludes  or  limits  coverage  for  pre-existing  conditions  (as 
many  do)  ,  then  one  will  never  get  a  renewal  of  coverage. 
Third,  dependents  of  the  intermittently  insured  will  lose 
access  to  care  during  these  interruptions.  This  is 
particularly  significant  if  prenatal  care  is  needed,  or  if  an 
accident  occurs  and  a  child  needs  surgery  and  extensive 
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rehabilitation  services.  So  many  intermittently  insured  exist 
because  insurance  in  the  U.S.  is  not  transportable. 
Individuals  may  lose  their  insurance  if  they  lose  their  job, 
or  if  they  have  to  change  jobs.  Welfare  recipients  can  lose 
their  insurance  for  their  dependents  if  they  work  part-time. 

Ethical  Criteria  for  Evaluating  Health-Care  Reform  Plans 

In  the  present  system,  then,  the  medically  needy  problem 
is  ubiquitous.  It  is  the  result  of  a  "system"  that  is  not 
really  a  system  but  rather  a  patchwork  of  public  and  private 
insurance  schemes  that  operate  in  an  environment  where  the 
incentive  is  to  not  insure  those  who  most  need  it:  the  poor, 
the  sick,  or  the  unhealthy  with  moderate  incomes.  In  the 
present  health- care  system,  many  people  simply  cannot  afford 
to  be  sick.  Even  the  employed  population  is  at  risk 
financially.  As  Bonnie  Burns,  a  counselor  with  California's 
insurance  counselors'  program,  observes,  "If  the  employed 
population  knew  how  vulnerable  they  were,  they'd  be  up  in  arms 
demanding  national  health  insurance.  Most  of  these  people  are 
three  paychecks  away  from  disaster"  (CR,  Aug.  1990:  533). 
"The  whole  concept  of  insurance"  as  a  way  to  spread  risk  is 
eroding,  complains  Karen  Horkitz,  senior  research  assistant  at 
the  Employee  Benefits,  Research  Institute,  Washington,  DC. 
"Commercial  insurers  have  been  picking  off  the  healthiest 
groups  by  offering  lower  prices  than  nonprofits  like  Blue 
Cross  and  Blue  Shield,  leaving  nonprofits  with  the  sickest 
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populations.  Now  even  the  Blues  have  given  up  the  "mission" 
of  community  rating,  and  use  preexisting  condition  clauses  and 
experience  ratings,"  she  says  (as  quoted  in  Cotton,  2452)  .  To 
be  competitive,  insurance  companies  are  driven  to 
individualize  insurance  coverage  and  to  select  against  risky 
(unprofitable)  customers,  i.e.,  people  who  need  insurance 
most.  No  one  can  afford  to  subsidize  anyone  else.^^  As  one 
commentator  points  out,  "the  monetarization  of  medicine" 
suggests  an  "economic  jungle  more  than  a  health  care  system" 
(Ginzberg) .  Although  many  agree  that  the  present  health- care 
system  is  not  working  and  that  it  must  be  changed  to  eliminate 
financial  barriers  to  access,  just  as  many  disagree  regarding 
the  kinds  of  changes  necessary  to  accomplish  that  end. 

The  following  discussion  will  suggest  a  way  to  extend  the 
principle  of  cooperative  beneficence  by  outlining  some  ethical 
criteria  to  evaluate  three  strategies  for  reforming  the 
current  health- care  system.  The  three  reform  strategies 
evaluated  are:  a  market  reform  strategy,  which  attempts  to  fix 


^''ironically,  however,  this  practice  of  individualizing 
health  insurance  as  a  way  for  businesses  (and  individuals)  to 
save  money  may  not  be  saving  money  in  the  long  run  (Light)  . 
Besides  the  high  administrative  costs  associated  with 
exclusionary  practices- -  four  times  greater  than  for  Medicare- - 
the  insured  end  up  paying  for  the  excluded  anyway,  but 
inefficiently  through  cost  shifting.  For  example,  Donald 
Light  reports  that  a  recent  study  found  that  "46.8  percent  of 
uncompensated  care  came  from  patients  who  had  insurance"  (55)  . 
In  some  states  (e.g..  New  Jersey)  insured  patients  were  hit 
with  a  26%  surcharge  for  hospital  bills  to  cover  the 
uninsured.  Moreover,  only  half  of  all  businesses  will  pay 
less  using  exclusionary  policies  than  they  would  if  they  had 
used  community  ratings  to  begin  with  (51) . 
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the  current  employer -based  decentralized  (or  pluralistic) 
approach  to  financing  health  insurance;  a  single-payer, 
Canadian  Style  strategy,  which  replaces  the  current 
pluralistic  system  of  financing  with  a  single-payer,  publicly- 
financed  system  that  negotiates  directly  with  providers;  and 
a  single-payer,  American  Style  strategy,  which  organizes  the 
current  pluralistic  approach  into  a  single  payer  trust  fund 
that  negotiates  with  providers  and  standardizes  all  claims  and 
benefits.  The  following  analysis  is  not  conclusive,  only 
suggestive.  It  represents  a  beginning  attempt  to  extend  the 
principle  of  cooperative  beneficence  to  this  practical  issue. 
Although  I  try  to  make  explicit  the  connections  between  the 
principle  of  cooperative  beneficence  and  the  ethical  criteria, 
many  moves  in  the  argument  will  be  incomplete.  Much  more  will 
have  to  be  said  about  these  connections  in  the  future. 

In  the  previous  chapter  I  argued  that  the  principle  of 
cooperative  beneficence  requires  individuals  to  cooperate  in 
efforts  to  help  the  needy  (here  the  medically  needy)  by 
fulfilling  some  well-defined  equitable  role  toward  that  end. 
Moreover,  I  argued  that  enforcing  that  principle  is  justified 
since  that  is  necessary  and  effective  for  compelling 
individuals  to  discharge  their  duty  and  to  secure  fairness 
among  cooperators,  e.g.,  by  overcoming  the  free-rider  problem. 
A  well-defined  equitable  role  is  one  that  we  can  reasonably 
require  everyone  to  fulfill,  given  their  current  social  roles 
and  capacities.   To  fulfill  this  role  one  must  go  beyond  not 
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interfering  with  the  effort;  one  must  participate  in  its 
success,  which  usually  means  merely  complying  with  it.  One 
goes  beyond  his  (or  her)  equitable  role  if  he  (or  she)  must 
compromise  other  legitimate  roles  (e.g.,  parental,  or 
professional  roles) . 

I  want  to  suggest  that  three  subprinciples  follow  from 
the  principle  of  cooperative  beneficence  :  (1)  A  Basic  Design 
Principle  (BDP) ,  (2)  A  Fair  Cooperative  Effort  Principle 
(FCEP) ,  and  (3)  a  Reasonable  Burden  Principle  (RBP) . 
Moreover,  I  want  to  suggest  that  we  can  use  these  three 
principles  as  ethical  criteria  for  evaluating  the  three  reform 
strategies.  I  want  to  stress  that  these  principles  are 
preliminary.  Since  each  principle  will  be  an  ideal,  the 
reform  plans  will  be  evaluated  by  their  relative  compliance 
with  each  principle,  e.g.,  weakly  complies,  moderately 
complies,  and  strongly  complies  with  the  ideal  principles. 
The  reform  plan  with  the  strongest  compliance  overall  will 
best  meet  the  ethical  criteria. 

The  Basic  Design  Principle 

The  first  subprinciple  is  the  basic  design  principle. 
Whatever  the  aim  of  a  cooperative  beneficent  effort  (e.g., 
ending  starvation,  homelessness ,  or  medical  poverty),  there 
will  be  a  basic  design  most  effective  for  achieving  it.  Here 
the  goal  is  aiding  the  medically  needy.  Recall  (from  chapter 
five)  that  for  a  successful  cooperative  effort  cooperators 
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need  only  share  a  minimum  corpus  of  correct  beliefs,  e.g.,  the 
basic  structure  of  the  effort  and  an  awareness  that  others  are 
cooperating.  For  effective  cooperation,  then,  simplicity  is 
a  virtue.  Moreover,  since  the  cooperative  goal  is  helping 
others,  i.e.,  aiding  the  medically  needy,  the  basic  design 
should  aim  to  help  them  the  most,  ceteris  paribus.  Imagine 
that  an  overloaded,  unstable  boat  filled  with  fishermen 
capsizes  twenty  miles  off  a  beach.  Further,  imagine  that  we 
join  a  cooperative  effort  to  attempt  a  rescue.  The  duty  of 
beneficence  requires,  ceteris  paribus,  that  we  bring  them  to 
shore,  and  not  simply  put  them  back  in  the  boat.  Similarly, 
the  duty  of  beneficence  requires  that  the  cooperative  relief 
effort  for  helping  the  medically  needy  bring  about,  ceteris 
paribus,  more  lasting  relief,  and  not  temporary  relief  that 
exchanges  today's  problems  for  a  later  time.  Therefore, 
besides  simplicity,  the  basic  design  needs  stabilizing 
factors;  it  should  include  elements  that  help  preserve  it  over 
the  long  run.  (A  design  that  promotes  awareness  that  others 
are  cooperating  is  itself  a  stabilizing  factor.) 

Let  me  suggest,  then,  that  a  design  for  cooperating  to 
aid  the  medically  needy^^  would  include  the  following  design 


^^Numerous  possible  designs  (or  patterns  of  cooperation) 
are  possible  for  aiding  the  medically  needy.  The  plans  that 
are  evaluated  below  represent  three  such  designs.  Numerous 
other  plans  exist  and  many  details  of  the  evaluated  plans 
cannot  be  addressed  in  this  limited  space.  Thus,  the 
following  discussion  of  the  basic  design  principle  will  be 
presented  in  the  most  simplified  way  for  purposes  of 
illustrating  what  minimal  components  a  basic  design  should 
have  according  to  the  principle  of  cooperative  beneficence. 
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elements  as  ideals:  (a)  universal  access  to  a  standard  level 
of  health  care;  (b)  provisions  for  providing  high-quality 
services;  and  (c)  provisions  for  controlling  health-care 
inflation  over  the  long  run.  (I  will  say  more  about  each  of 
these  elements  in  a  moment.)  It  may  turn  out  that  such  ideals 
will  require  excessive  burdens.  But  that  will  have  to  be 
determined  later.  Also,  it  may  turn  out  that  these  elements- - 
access,  quality  and  cost -containment- -overlap,  and  at  times 
are  at  odds  with  one  another.  For  example,  one  might  complain 
that  providing  universal  access  to  a  standard  level  of  health 
is  not  a  good  way  to  control  health- care  costs.  Presently,  if 
all  the  uninsured  were  provided  with  insurance,  the  immediate 
cost  would  be  (roughly)  about  $90  billion,  not  including  the 
increased  utilization  of  services  over  the  long  run.  On  the 
other  hand,  attempting  to  control  costs,  others  complain,  will 
limit  the  amount  of  services  available  for  everyone- -some 
rationing  of  services  will  likely  take  place- -and  rationing  is 
incompatible  with  guaranteeing  quality  care  for  everyone. 
Whether  these  are  necessarily  incompatible  does  depend  on  the 
cost -control  methods  used  and  how  much  we  are  willing  to  spend 
on  health  care.  The  principle  of  cooperative  beneficence 
requires  us  to  help  the  medically  needy  provided  that  the 
burdens  to  the  cooperators  are  not  excessive.  It  does  not 
require  cooperative  efforts  to  help  the  medically  needy  at  any 
cost- -we  could  reasonably  require  such  heroism  from  a  group  of 
angelic  cooperators,  but  not  from  people  like  us.    Now  that 
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does  not  give  us  much  guidance  for  determining  the  level  of 
health- care  services  that  must  be  provided,  but  it  does,  I 
think,  forbid  such  a  level  from  undermining  anyone's  freedom 
to  access  whatever  health- care  services  they  can  afford.  In 
other  words,  we  can  only  expect  the  cooperators  to  provide  for 
an  "adequate  level"  of  health  care  for  all,  but  not  for  any 
and  evqry  thing  that  every  person  might  need.  There  is  no  way 
of  accurately  determining  the  cost  of  this  "adequate  level"  a 
priori  and  whether  it  would  be  an  excessive  burden.  Yet 
evidence  from  other  nations'  health- care  systems  suggests  that 
such  a  level  can  be  provided,  and  that  the  content  of  that 
level  does  not  have  to  be  settled  prior  to  reforming  the 
system  (Grogan) .  Nevertheless,  the  content  and  costs  of  an 
adequate  level  are  complex  empirical  matters  that  I  cannot 
adequately  deal  with  here. 

Let  us,  then,  refer  to  the  three  elements- -access, 
quality  and  cost- -as  Basic  Design  subprinciples :  (la)  a 
universal  access  principle,  (lb)  a  quality  principle,  and  (Ic) 
a  cost- containment  principle.  Moreover,  a  reform  proposal 
will  comply  with  the  BDP  if  it  complies  with  these 
subprinciples.  The  following  will  elaborate  on  these 
principles.  These  subprinciples  are  ideals  as  well,  and  the 
reform  plans  will  be  evaluated  based  on  their  relative 
compliance  with  each,  e.g.,  weakly  complies,  moderately 
complies  and  strongly  complies.  Again,  I  must  stress  that 
these  principles  are  examples  of  what  might  follow  from  the 
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principle  of  cooperative  beneficence,  and  the  subsequent  use 
of  them  to  evaluate  health- care  reform  proposals  is  also  an 
example  of  the  kinds  of  analysis  that  might  be  done  if  we  were 
to  use  them. 
la.  The  universal  access  principle 

A  design  complies  with  this  principle  if  there  are  no 
excessive  financial  burdens  to  accessing  an  adequate  level  of 
health  care  that  is  standard  for  all.  Insurance,  whether 
private  or  public,  must  be  affordable,  nonexclusionary , 
community  rated,  and  transportable.  The  design  must  contain 
a  universal  insurance  package  (like  a  large  bottom  tier)  that 
everyone  contributes  to,  but  does  not  necessarily  have  to  use; 
they  can  purchase  an  alternative  policy  if  they  can  afford 
one.  This  design  would  resemble  our  current  educational 
system  in  the  sense  that  everyone  contributes  to  it,  but  those 
who  can  afford  to  are  permitted  to  go  outside  the  basic 
package  offered  to  everyone.  The  key  is  to  ensure  that  the 
basic  package  is  attractive  enough  so  that  most  (say  60-80%) 
of  the  population  buy  it.  The  universal  participation  would 
help  spread  the  cost  of  helping  the  medically  needy,  and  would 
provide  a  way  for  everyone  to  fulfill  a  well-defined  role. 
Moreover,  universal  participation  brings  back  the  very  concept 
of  health  insurance- -  risk  sharing  among  communities,  or  a 
"communal"  act  among  members  of  a  group  "to  help  each  other 
out"  (Light,  49).  This  element  is  also  an  important 
stabilizing  factor  because  the  majority  of  the  population  has 
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a  stake  in  the  system,  and  because  it  helps  promote  awareness 
that  others  are  cooperating.  This  large  bottom  tier  is  what 
provides  stability  for  other  successful  systems  around  the 
world.  ^' 
lb.  The  quality  principle 

A  design  complies  with  this  principle  if  it  establishes 
a  standard  benefit  package  for  all  insurance  policies  (whether 
public  or  private),  which  includes  primary  care,  prevention, 
and  health  promotion.    It  must  also  invest  in  quality 


^'Some  might  complain  that  other  systems  are  rationing 
services  and  not  controlling  costs.  For  the  most  part  those 
complaints  are  accurate.  But  these  problems  are  not  special 
to  those  systems.  Any  society  that  tries  to  provide  health 
care  to  all  its  members  will  eventually  face  such  problems. 
But  the  difference  between  those  countries  and  ours  is  that 
they  are  rationing  services  to  some  in  order  to  provide  an 
adequate  level  for  all,  and  we  are  rationing  categories  of 
people  in  order  to  provide  unlimited  services  for  the  few. 
Nevertheless,  the  amount  of  services  a  country  provides 
depends  on  the  amount  of  money  it  chooses  to  spend.  For 
example,  the  U.S.  currently  spends  per  capita  40  %  more  than 
its  nearest  competitor  (Canada)  and  65  %  more  than  any 
European  country  (Rice,  20)  .  If  those  countries  spent  per 
capita  what  we  do  now  they  would  not  limit  any  services.  If 
we  do  not  want  to  limit  services  then  we  will  spend  more;  at 
any  rate,  we  do  not  have  to  settle  that  issue  prior  to 
adopting  a  universal  system.  It  should  be  noted  as  well, 
however,  that  the  way  a  system  rations  can  be  tied  to  its 
design.  For  example,  countries  like  Canada  and  Germany  did 
not  determine  a  basic  health  care  package  prior  to  designing 
their  system,  but  allowed  institutional  factors  (e.g., 
hospital  reimbursement,  physician  fees)  to  implicitly  rank 
health  care  services.  In  the  U.S.,  most  attempts  to  ration 
services  have  been  explicit  by  developing  a  "basic"  package, 
e.g.,  Oregon,  Minnesota,  Massachusetts  (Grogan) ,  and  not 
though  institutional  changes.  Which  of  the  two  methods  (or  a 
combination  of  both)  is  preferable,  and  which  methods  should 
be  used  to  determine  what  services  are  "basic,"  are  issues 
that  will  not  be  addressed  here.  For  recent  discussions  of 
such  issues,  see  Robert  Veatch  (1992),  Leonard  Fleck,  and 
Norman  Daniels  (1991) . 
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assurance  research,  establish  national  practicing  guidelines 
for  health- care  professionals,  and  continue  medical  research 
and  innovation. 
Ic.   The  cost -containment  principle 

A  proposal  complies  with  this  principle  if  it  has  cost- 
containment  strategies  aimed  at  both  users  and  providers  of 
services  (Rice) .  It  must  use  cost -containment  strategies  from 
each  of  the  following  groups:  (i)  patient  co-payments  and 
deductibles,  practice  guidelines,  malpractice  insurance 
reform,  and  (ii)  negotiated  rates  for  hospitals  and 
physicians,  regional  expenditure  control  (e.g.,  global 
budgeting)  or  managed  care.  Other  strategies  must  include 
increasing  primary  care  focus,  administrative  simplicity, 
system  efficiency,  research  on  medical  effectiveness. 
According  to  recent  estimates,  in  1987,  health- care 
administration  alone  cost  $98.6  to  $120.4  billion,  or  about  20 
percent  of  the  total  spending  that  year  (Woolhandler)  .  If  one 
adds  in  the  amount  attributed  to  useless  treatments  and 
overpricing,  estimates  reach  $200  billion  of  a  $817  billion 
1991  budget  (CR,  1992:  432).  Importantly,  cost- containment  is 
a  critical  stabilizing  factor  that  cannot  be  ignored  (cf. 
Rice)  . 

The  Fair  Cooperative  Effort  Principle 

The  FCEP  tests  whether  individuals  are  sharing  equitable 
roles   in   the   cooperative   effort,   i.e.,   it   tests   the 


209 
distribution  of  burdens  among  cooperators .   Recall  that  an 
individual  fulfills  his  (or  her)  role  usually  by  complying 
with  the  cooperative  effort.   The  role  is  equitable  if  the 
burdens  of  complying  are  similar  to  others' ,  relative  to  each 
person's   other   legitimate   social   roles   and   personal 
capacities.   Since  every  person's  potential  role  cannot  be 
analyzed  separately  here,  the  following  will  only  evaluate  the 
roles  of  the  most  commonly  cited  groups  involved  in  health- 
care reform.  These  groups  include:  (a)  the  potential  users  of 
health- care  services,  and  the  medically  needy,  (b)  health- care 
personnel  (e.g.,  physicians,  nurses,  physician  assistants, 
etc.),  (c)  the  private  health-care  industry,  (e.g.,  private 
organizations,   for-profit   and   not-for-profit   hospitals, 
nursing  homes,  outpatient  specialty  clinics,  pharmaceutical 
industry,  medical  suppliers,  etc.),    (d)  federal,  state  and 
local  governments,  (e)  employers,  and  (f)  the  private  health 
insurance  industry.    I  understand  that  some  overlap  is 
inevitable,  and  the  list  might  be  incomplete,  and  far  too 
general;  but,  the  evaluation  is  very  preliminary  and  the 
following  analysis  of  these  groups  cannot  take  into  account 
numerous  related  issues  and  complexities.    The  following 
analysis  of  these  groups  is  presented  in  a  very  simplified  way 
to  illustrate  how  to  begin  using  the  Fair  Cooperative  Effort 
Principle . 

Since  comparing  burdens  among  these  groups  would  be  very 
difficult,  I  am  suggesting  that  the  reform  plan  complies  with 
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this  principle  if,  minimally,  no  group  is  categorically- 
excused  from  cooperating,  or  if  any  one  or  more  groups  are 
clearly  singled  out  to  cooperate  more. 

The  Reasonable  Burden  Principle 

The  RBP  tests  whether  a  strategy  requires  an  unreasonable 
burden  from  one  of  the  five  groups,  given  the  members'  current 
capacities  and  social  roles.  That  is,  it  tests  the  size  of 
the  burden  on  each  cooperator.  Recall  that  the  principle  of 
cooperative  beneficence  requires  each  person  (here  each  group) 
to  fulfill  an  equitable  role,  given  his  (or  her)  current 
social  roles  and  personal  capacities.  I  was  using  "equitable 
role"  to  mean  an  "equitable  burden."  A  person's  burden  (or 
role)  in  the  cooperative  effort  will  be  excessive  (i.e.,  "go 
beyond"  one's  equitable  role)  when  the  role  involves 
compromising  one's  other  legitimate  roles  (e.g.,  parental  or 
professional  role) ,  or  is  unreasonable  to  impose,  given  the 
person's  capacities.  For  our  present  purposes,  an  excessive 
burden  is  one  that  will  involve  compromising  a  group's  other 
legitimate  roles,  or  is  unreasonable  to  impose  on  the  group. 
The  Reasonable  Burden  Principle  is  probably  the  most  difficult 
to  apply,  and  the  following  discussion  provides  only  a  very 
simplified  attempt  to  apply  this  principle.  There  are  many 
aspects  of  these  groups  that  will  be  glossed  over  here.  I 
hope  in  the  future  to  do  a  more  detailed  analysis  of  these 
groups'  roles.  Nevertheless,  a  strategy  complies  with  the  RBP 
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if  it  meets  the  following  six  criteria.  Each  criterion 
represents  a  sample  of  a  significant  burden  for  each  group. 

a.  Potential  users  of  the  health-care  services  do 
not  significantly  lose  their  freedom  to  choose 
their  doctor,  nor  does  their  quality  of  care 
suffer. 

b.  Health- care  personnel  do  not  abandon  their 
professional  roles,  e.g.,  a  physician's 
ability  to  be  a  patient  advocate. 

c.  The  private  health- care  industry,  which  by 
some  estimates  employs  almost  ten  million 
people  (Iglehart,  1992b) ,  is  not  abolished. 

d.  Federal,  state  and  local  governments  do  not 
abandon  their  commitments  to  adequately 
funding  other  important  services,  e.g., 
education,  law  enforcement,  jails,  fire 
protection,  etc. 

e.  Employers  do  not  have  to  abandon  pursuing 
their  particular  economic  ends,  e.g.,  because 
of  excessive  burdens  to  small  business. 

f.  The  private  health  insurance  industry  is 
not  completely  eliminated. 

Admittedly,  the  burdens  that  I  mentioned  are  not  exhaustive 

and  are  described  very  generally.   But  I  think  they  capture 

what  the  principle  must  minimally  begin  to  address. 

Evaluating  Health-Care  Reform  Strategies 

Market  Reform  Strategy 

Most  current  proposals  for  health- care  reform  aim  to 
provide  universal  access  by  building  on  the  current  employer- 
based  insurance  system,  reforming  aspects  of  Medicare  and 
Medicaid,  and  creating  state  risk  pools  for  the  uninsurable 
not  eligible  for  public  assistance  (Todd  et  al ;  Bronow  et  al ; 
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Nutter  et  al)  .  Other  market  reform  strategy  proposals  replace 
Medicaid  with  regional  public  sponsors  for  covering  everyone 
who  is  without  private  insurance  and  not  eligible  for  Medicare 
(Rockefeller;  Enthovan  and  Kronick,  1991) .  All  these 
proposals  would  mandate  some  minimum  basic  insurance  package 
which  in  every  case  includes  preventive  care,  long  term  care 
and  catastrophic  care.  Some,  however,  place  much  more 
emphasis  on  increasing  the  amount  of  primary  care,  including 
the  supply  of  primary  care  physicians  (Nutter) .  Most 
recommend  reforming  some  aspects  of  the  private  insurance 
industry.  In  particular,  some  would  recommend  eliminating 
preexisting  condition  clauses,  and  experience  rating  (and 
require  only  community  rating) .  Finally,  all  these  proposals 
assume  that  market  reform- -making  the  market  for  health  care 
work  better- -is  a  workable  way  to  ensure  universal  access  to 
health  care.  That  is,  each  would  build  on  the  current 
decentralized-pluralistic  approach  to  financing  insurance. 

I  will  not  attempt  to  examine  all  of  these  proposals  in 
detail.  Since  all  assume  that  market  reforms  are  a  workable 
strategy  for  providing  universal  access,  I  will  carefully 
analyze  one  proposal,  mentioning  relevant  differences  included 
in  other  proposals.  I  will  evaluate  the  American  Medical 
Association's  (AMA)  Health  Access  America  plan  (Todd  et  al). 
Dr.  James  Todd,  the  plan's  author,  writes:  "affordable 
coverage  for  appropriate  health  care  should  be  available  to 
all  Americans,  regardless  of  income.      [To  accomplish  that]  the 


213 
AMA  believes  it  is  better  to  build  on  a  system  that  is 
currently  serving  effectively  the  vast  majority  of  the 
nation's  population,  87%  of  whom  are  insured"  (Todd,  2505, 
emphasis  added;  But  see  190ff  above) . 

The  plan's  basic  strategy  for  guaranteeing  universal 
access  centers  on  requiring  (through  tax  incentives  and 
disincentives)  all  employers  to  provide  health  insurance, 
extending  Medicaid  to  the  poverty  line,  and  creating  state 
risk-pools  for  the  uninsurable.  Other  proposals  within  this 
strategy  mandate  employers  to  either  insure  employees  or  pay 
a  payroll  tax  to  fund  a  public  insurance  program  (i.e.,  play 
or  pay).  According  to  Todd's  estimates,  "roughly  26  million 
[of  the  33  million  uninsured]  are  working  Americans  and  their 
families  (not  including  part-time  workers) "  (2503) .  Moreover, 
Medicaid  does  not  cover  approximately  19.3  million  people 
below  the  poverty  line  (1987  estimate) ,  and  3  million  people 
are  uninsurable.  Given  these  estimates,  7  million  people 
would  remain  uninsured,  which  include  the  part  time,  self- 
employed  workers,  or  non- working  near  poor.  Risk  pools  are 
presumably  intended  to  cover  those  7  million  people  (2505) ,  as 
well  as  small  businesses  (less  than  25  employees)  who  do  not 
provide  insurance.  That  is  the  basic  strategy  for  universal 
access.  Let  us  turn  to  the  moral  evaluation.  Any  further 
specifics  will  be  discussed  there.  The  following  analysis  is 
not  conclusive.  It  is  intended  to  as  an  example  of  how  the 
principles  outlined  might  be  used. 
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The  basic  design  principle:  weak  compliance. 

la.  The  universal  access  principle:  weak  compliance. 
Theoretically,  the  plan  provides  universal  health- care 
insurance,  but  it  is  not  at  all  clear  whether  that  coverage  is 
affordable.  On  closer  examination,  some  estimate  that  this 
plan  leaves  12  million  (nonworking)  "near  poor"  uninsured 
(Thorpe  and  Seigel,  2115) .  Universal  insurance  would  require 
extending  Medicaid  well  above  the  poverty  level  (see  Powers, 
314-315) .  Moreover,  the  plan  does  not  recommend  reformation 
of  the  private  health  insurance  industry's  experience- rating 
and  risk- rating  practices.  The  result  would  be  a  growing  risk 
pool  that  would  not  only  be  financially  unstable  but  would 
continue  to  leave  thousands  more  uninsured.  Also,  the  plan 
overlooks  one  crucial  point:  who  will  take  care  of  all  these 
new  Medicaid  patients?  No  recommendations  are  made  for 
improving  the  acceptance  rate  for  these  patients,  except  for 
increasing  reimbursement  levels  to  physicians  to  the  current 
Medicare  level.  Since  physicians  currently  charge  Medicare 
patients  above  those  limits,  that  recommendation  is 
insufficient  to  solve  the  Medicaid  access  problem. 
Furthermore,  insurance  is  still  not  completely  transportable 
on  this  plan.  Finally,  the  plan  preserves  the  current  small 
and  unstable  bottom  tiers,  e.g.,  Medicaid  patients,  "risky" 
individuals  and  the  uninsured,  and  does  not  attempt  to 
incorporate  them  into  the  larger,  employer-based  tier.  The 
complexity  and  the  individualized  nature  of  this  design  would 
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undermine,  I  believe,  cooperative  success  and  overall 
stability.  It  might  be  very  difficult  for  people  to 
understand  its  basic  structure  (if  it  has  one) ,  and  it  is  not 
obvious  that  people  will  be  aware  that  others  are  cooperating. 

lb.  The  quality  principle:  weak  compliance.  The  plan 
does  require  employers  to  offer  a  basic  package  of  benefits. 
However,  the  basic  package  is  not  standard  for  all  insurance. 
The  Medicaid  coverage  does  not  include  preventative  care, 
e.g.,  prenatal  and  well-baby  care  even  though  that  is  required 
of  the  employer's  basic  benefit  package  (2504).  Also,  the 
plan  does  not  discusses  provisions  for  quality  assurance  nor 
for  practicing  guidelines. 

Ic.  The  cost -containment  principle:  weak  compliance .  The 
plan  has  very  weak  cost -containment  strategies.  It  suggests 
some  strategies  for  administrative  savings  and  health 
promotion  but  proposes  no  others.  It  contains  no  strategies 
for  increasing  primary  care,  or  the  supply  of  primary  care 
physicians  (e.g.,  family  practitioners,  internists).  It 
contains  no  cost- containment  strategies  aimed  at  providers, 
e.g.,  negotiated  fees  or  hospital  budgets.  The  plan  assumes 
that  the  market  for  private  health  insurance  will  control 
costs.  According  to  some,  this  pro- competitive  strategy  is 
very  dubious  given  that  "the  1980s  was  a  decade  in  which, 
despite  the  reduction  of  health- care  regulation  and  the 
enactment  of  various  competitive  strategies,  health- care  costs 
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could  not  be  constrained"  (Rice,  31)  .  The  pro- competition 
strategy,  as  the  sole  cost -containment  strategy,  is  currently 
held  in  great  disrepute.  Wayne  Higgins,  in  his  "Myths  of 
Competitive  Reforms, "  observes  that  "the  relentless  growth  in 
total  system  costs  along  with  continued  building  in  most 
metropolitan  hospital  markets  have  led  many  to  conclude  that 
competition  has  failed  to  control  costs"  (65). 

Other  market  reform  proposals,  e.g.,  the  Enthovan 
Consumer  Choice  Health  Plan  (Enthovan  and  Kronick,  1989,  1991) 
(and  possibly  President  Clinton's  proposal,  which  is  some 
variant  of  Enthovan' s  "managed  competition"),  attempt  to 
combine  competition  with  managed  care.'°  Stressing  managed 
care  is  a  way  to  include  a  cost- containment  strategy  aimed  at 
providers.  Enthovan 's  plan  seeks  "comprehensive  reform  of 
economic  incentives  that  drive  the  system"  by  providing 
consumers  more  options  for  managed  care  (1991:  2533). 
However,  Rice  points  out  that  "consumers  have  had  the  option 
to  join  HMOs  for  over  15  years,  and  the  vast  majority  have  not 
chosen  to  do  so"  (30)  .  Moreover,  "the  evidence  regarding 
whether  managed  care  plans  save  money  is  mixed"  (Iglehart, 
1992c:  745).   At  any  rate,  each  HMO's  struggle  to  keep  prices 


'°The  Clinton  plan  (given  what  I  know  from  newspaper 
reports),  might,  however,  attempt  to  introduce  stronger  cost- 
containment  strategies  than  the  Enthovan  plan,  e.g.,  fee 
schedules  and  global  budgets.  However,  it  is  much  too  early 
to  know  exactly  what  specifics  Clinton  will  propose.  We  might 
categorize  the  Clinton  plan  as  lying  between  the  market  reform 
strategy  and  the  single-payer,  American  Style  strategy. 
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low  will  lead  to  it  skimming  the  healthiest  and  least  risky 
from  the  pool  of  applicants,  leaving  the  medically  needy  once 
again  to  buy  from  state -subsidized  programs,  which  will 
quickly  become  very  expensive  to  run  and  often  will  be  the 
first  programs  sacrificed  in  tight  budgetary  times. 
Interestingly,  Rice  suggests  that  this  tendency  to  "favorably 
select"  is  what  accounts  for  any  savings  potential  that  HMOs 
might  have  (34) . 
The  fair  cooperative  effort  principle:  weak  compliance 

Since  the  AMA  strategy  relies  mainly  on  requiring 
employer -based  insurance,  extending  Medicaid,  establishing 
risk  pools,  and  using  pro -competitive  strategies  for  cost- 
control,  most  of  the  burden  falls  on  employers,  state  and 
local  government  budgets  and  many  not-for-profit  hospitals  in 
the  private  health- care  industry  that  will  have  to  continue  to 
give  disproportionate  amounts  of  uncompensated  care. 
Physicians,  much  of  the  private  health- care  industry,  and  the 
private  health  insurance  industry  play  a  small  or  no  role  in 
the  AMA  plan.  Thus  some  groups  are  disproportionately  singled 
out  to  cooperate  more,  while  others  are  sacrificing  very 
little. 

The  reasonable  burden  principle:  weak  compliance  (see  3b.  3d 
and  3e) 

3a.  Most  of  the  potential  health- care  service  users 
maintain  their  freedom  to  choose  a  doctor,  and  the  quality  of 
their   care   is   not   significantly   affected.     However, 
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individuals  under  Medicaid,  Medicare,  or  who  are  medically 
needy  will  face  limited  choices  and  lower  quality,  as  they  do 
now. 

3b.  Health- care  personnel  might  become  handicapped  in 
fulfilling  their  professional  roles  since  no  significant  plan 
exists  to  improve  the  current  poor  micromanagement  of 
physician  offices  and  of  hospitals  (caused  by  myriad  different 
forms  from  over  2000  private  insurance  companies,  and  a 
variety  of  governmental  requirements)  .  Moreover,  the 
continued  commercialization  of  medicine  will  help  intensify 
the  existing  strong  competition  among  physicians  and  non- 
physician  personnel,  e.g.,  independent  nurse  practitioners, 
midwives,  chiropractors,  podiatrists,  etc.  (Burton,  32)  .  This 
competitive  environment  might  have  deleterious  consequences  on 
a  health- care  professional's  ability  to  be  a  patient  advocate, 
since  competition  leads  to  an  adversarial  relationship  rather 
than  the  traditional  fiduciary  relationship,  and  reduces  the 
profession's  ability  to  maintain  its  professional  integrity. 
Even  the  AMA  has  had  a  long  history  of  opposing  physician 
advertising,  which  is  necessary  for  survival  in  such  a 
competitive  environment,  "on  the  grounds  that  it  is 
unprofessional  and  diminishes  the  status  of  medical 
professionals"  (Burton,  33) .  (Currently,  the  AMA  approves  of 
advertising  so  long  as  it  is  not  misleading.) 

3c.  The  private  health- care  industry  remains  unchanged, 
but  some  aspects  of  this  industry  might  be  unreasonably 
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burdened.  For  example,  without  a  cost -containment  strategy, 
the  uncompensated  care  problem  will  continue  to  worsen, 
forcing  not-for-profit  hospitals  (as  well  as  other  private 
organizations)  to  choose  between  providing  uncompensated  care 
(a  longstanding  obligation  for  many  non- for-profit  hospitals)  , 
or  to  face  "serious  negative  fiscal  consequences"  that  might 
affect  the  hospital's  role  in  serving  its  community  (Duncan, 
283)  . 

3d.  State  government  budgets  will  be  strained  with  more 
Medicaid  patients  and  increased  risk  pools.  Since  the  private 
insurance  industry  will  still  "favorably  select,"  risk  pools 
will  grow,  putting  a  greater  strain  on  state  and  local 
budgets.  Also,  because  no  cost- containment  plan  is  proposed, 
current  cost  increases  will  strain  government  health- care 
budgets  in  the  future.  It  has  been  estimated  that,  by  the 
year  2000,  Medicare  and  Medicaid  will  surpass  Social  Security 
in  size,  and  that  governments  at  all  levels  will  together  need 
$600  billion  in  new  taxes  (Beauchamp,  1992:  126). 

3e.  Large  employers  will  not  be  immediately  affected, 
but  small  businesses  will.  Nevertheless,  since  no  serious 
cost -containment  strategy  is  proposed,  all  employers  will  face 
tough  times  trying  to  cover  their  employees.  One  estimate 
shows  that  if  costs  continue  to  increase  at  their  present 
rate,  by  the  year  2000  business  will  spend  an  extra  $600 
billion  to  pay  for  increased  employee  health  insurance  costs 
(Beauchamp,  1992:  126). 
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Given  the  above  analysis,  the  AMA  plan  weakly  complies 

with  the  ethical  criteria,  which  suggests  that  it  is  not  the 

kind  of  cooperative  effort  that  the  principle  of  cooperative 

beneficence  would  prescribe  for  aiding  the  medically  needy. 

Single-Payer,  Canadian  Style  Strategy 

A  more  radical  plan  calls  for  completely  eliminating  the 
present  employer-based  system,  including  the  private  insurance 
industry,  and  replacing  it  with  a  single,  publicly- financed 
insurance  program  that  would  cover  all  Americans  without  co- 
payments  or  deductibles  and  with  free  choice  of  provider 
(Himmelstein,  et  al .  1989).  Although  the  federal  government 
ultimately  mandates  and  funds  the  plan,  it  would  be 
administered  largely  at  the  state  and  local  level.  David 
Himmelstein,  a  contributing  author  to  the  plan,  summarizes  its 
main  features  as  follows. 

We  propose  a  national  health  program  that  would  (1) 
fully  cover  everyone  under  a  single,  comprehensive 
public  insurance  program;  (2)  pay  hospitals  and 
nursing  homes  a  total  (global)  annual  amount  to 
cover  all  operating  expenses;  (3)  fund  capital 
costs  through  separate  appropriations;  (4)  pay  for 
physicians'  services  and  ambulatory  services  in  any 
of  three  ways:  through  fee- for- service  payments 
with  a  similar  fee  schedule  and  mandatory 
acceptance  of  the  national  health  group  payment  as 
the  total  payment  for  a  service  or  procedure 
(assignment) ,  through  global  budgets  for  hospitals 
and  clinics  employing  salaried  physicians,  or  on  a 
per  capita  basis  (capitation) ;  (5)  be  funded,  at 
least  initially,  from  the  same  sources  as  the 
present,  but  with  all  payment  dispersed  from  a 
single  pool;  and  (6)  contain  costs  through  savings 
on  billing  and  bureaucracy,  improved  health 
planning,  and  the  ability  of  the  national  health 
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program,   as   a   single   payer   for   services,   to 
establish  overall  spending  limits.  (102) 

The  basic  design  principle:  strong  compliance 

la.  The  universal  access  principle:  strong  compliance. 

This  proposal  eliminates  all  financial  barriers  to  access  and 

the  coverage  is  completely  transportable.    There  are  no 

exclusionary   policies   for   the   standard   basic   package. 

Importantly,  all  contribute  to  the  same  insurance  that  they 

use.   The  simplicity  of  this  design  and  the  obvious  awareness 

that   others   are   cooperating   provide   effectiveness   and 

stability. 

lb. The   quality   principle:   moderate   compliance. 

Everyone  would  receive  "a  single  public  plan  covering  all 

medically  necessary  services,  including  acute,  rehabilitative, 

long-term,  and  home  care;  mental  health  services,  dental 

services;  occupational  health  care;  prescription  drugs  and 

medical  supplies;  and  preventive  and  public  health  measures" 

(1989:  103) .   There  is  no  explicit  plan  for  quality  assurance 

research.  Research  and  innovation  might  be  adversely  affected 

if  the  public  does  not  strongly  support  it. 

Ic.   The  cost -containment  principle:  strong  compliance. 

The  cost -containment  strategies  are  aimed  mainly  at  providers, 

especially  controlling  national  spending.    Administrative 

simplicity   and   system   efficiency   would   save   billions. 

However,  there  is  no  cost -control  strategy  aimed  at  users  of 

health-care  services- -  the  plan  eliminates  co-payments  and 

deductibles.  Eliminating  co-payments  and  deductibles  could  be 
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a  problem  if  increased  use  would  offset  the  savings  from  the 
other  cost-control  strategies.  However,  there  is  little 
evidence  to  suggest  that  it  would.  Some  might  argue  that  the 
administrative  efficiency  might  be  a  one-time  saving.  Yet 
Himmelstein  argues  that  single-payer  systems  have  stabilized 
costs  in  other  countries  for  the  past  decade,  while  the  U.S. 
health-care  system  has  failed  to  do  so  (1991:  2553)  .  I  agree 
with  Himmelstein.  Once  the  system  is  streamlined  it  is  a  more 
financially  stable  system,  which  is  beneficial  in  the  long 
run.  (Imagine  advising  an  obese  person  not  to  lose  weighc 
because  his  weight  reduction  would  only  be  a  one  time  loss.) 
Importantly,  any  additional  money  put  into  the  system  will  be 
used  for  health- care  services  and  not  wasted. 
The  fair  cooperative  effort  principle:  weak  compliance 

This  strategy  distributes  the  burden  equitably  among 
potential  users,  personnel,  the  private  health- care  industry, 
government,  and  employers.  However,  the  private  health 
insurance  industry  receives  a  burden  not  equitable  to  the 
burdens  on  the  other  groups;  it  is  completely  eliminated. 
The  reasonable  burden  principle:  weak  compliance  (see  3c.  3d. 
3fl 

3a.  The  potential  users  of  health  care  will  enjoy  easier 
access  and  lower  costs  in  the  long  run,  and  have  their  choice 
of  doctor.  However,  they  may  face  a  decrease  in  available 
high  technology,  at  least  compared  to  what  they  enjoy  now. 
Himmelstein  does  not  expect  any  decrease  in  present  service. 
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since  the  proposal  uses  current  health- care  expenditures  as 
its  starting  budget.  Money  for  the  increased  access  is  meant 
to  come  from  making  the  system  more  efficient  and  less 
wasteful.  Significant  tax  increases  may  be  considered  a 
burden  especially  if,  as  some  estimates  predict,  $250  billion 
dollars  are  necessary.  However,  Himmelstein  argues  that 
additional  taxes  will  be  "equivalent  to  the  amount  now  spent 
by  individual  citizens  for  insurance  premiums  and  out-of- 
pocket  health  costs"  (1989:  105).  Moreover,  he  claims  that 
Americans  would  support  this  plan.  " [V] irtually  every  opinion 
poll  in  the  last  30  years,"  he  explains,  supports  "a 
universal,  comprehensive,  publicly  administered  national 
health  program"  (107) . 

3b.  Health- care  personnel  will  be  burdened  in  some  ways, 
but  benefit  in  other  ways.  "Physicians  would  have  a  free 
choice  of  practice  settings.  Treatment  would  no  longer  be 
constrained  by  bureaucratic  dicta.  .  .  .  [W]  e  anticipate  that 
the  average  physician's  salary  would  change  little,  although 
differences  among  specialists  would  be  attenuated"  (106)  . 
However,  many  health- care  professionals  consider  global 
budgeting  a  burden  to  patient  care- -physicians  fear  that  they 
will  be  forced  to  ration  care.  On  the  other  hand,  because  of 
current  economic  pressures  (outlined  above) ,  physicians 
currently  are  forced  to  avoid  Medicaid  patients  and  uninsured 
patients.  Presently  they  are  forced  not  to  prescribe 
beneficial  procedures,  consultations  and  expensive  medications 
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for  those  without  the  appropriate  ability  to  pay.  Thus,  this 
fear  may  not  be  appropriate.  In  fact,  physicians  will  no 
longer  have  to  worry  about  the  insurance  status  of  their 
patients,  which  in  itself  has  undermined  their  professional 
role.  However,  possible  negotiating  disputes  over  fees  and 
hospital  budgets  could  cause  a  great  deal  of  trouble  for  the 
profession . 

3c.  The  for-profit  portion  of  the  private  health-care 
industry  would  be  eliminated.  The  plan  forbids  for-profit 
investments,  which  would  significantly  affect  stockholders  in 
the  present  medical -  industrial  complex.  However,  investors 
have  no  claim  to  make  profits  in  health  care  per  se.  They  are 
free  to  invest  in  a  myriad  of  other  ventures.  Himmelstein 
does  offer  to  compensate  for  existing  investments  (105) . 
That,  however,  would  probably  be  very  expensive  to  do. 
Nevertheless,  forcing  the  medical- industrial  complex  to 
completely  divest  is  an  unreasonable  burden  to  place  on  this 
group,  one  that  we  cannot  expect  it  to  accept. 

3d.  The  U.S.  Government  would  be  extensively  burdened 
with  a  new,  very  large  public  budget  (roughly  $900  billion  to 
one  trillion  dollars)  and  administrative  responsibilities  at 
least  five  times  that  of  current  the  current  Medicare  program. 
Although  the  administrative  aspect  will  be  tempered  at  the 
state  and  local  level,  the  state  governments  may  find 
themselves  overextended  as  well. 
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3e.  Employers  would  enjoy  savings  since  "their 
contribution  [i.e.,  tax]  to  the  national  health  program  would 
be  less  than  their  current  health  insurance  cost"  (106)  .  For 
example,  Himmelstein  estimates  that  Chrysler's  current  medical 
expense  for  each  employee- - $5, 3  00  annually- -would  drop  to 
$1,600  annually.  That  kind  of  savings,  he  believes,  would 
help  make  businesses  more  competitive  internationally,  given 
that  they  are  competing  with  countries  that  already  have  lower 
health- care  costs. 

3f .  As  mentioned,  the  private  health  insurance  industry 
would  be  eliminated.  For  some,  such  an  elimination  might  not 
be  a  horrible  sacrifice.  For  those  employed  in  that  industry 
with  dependents,  the  sacrifice  would  be  heavy.  Himmelstein 
mentions  that  job  retraining  would  be  needed;  yet,  such  a 
proposal  is  cold  comfort  unless  specifics  are  given  and  some 
kind  of  future  employment  is  assured.  Besides,  if  some 
individuals  can  sell  private  health  insurance  without 
exclusionary  policies  and  the  like,  then  they  should  be 
allowed  to  do  so. 

Given  the  above  analysis,  the  single-payer  Canadian  style 
strategy  for  health- care  reform  complies  weakly  to  moderately 
with  the  ethical  criteria. 

Single- Payer ,  American  Style  Strategy 

So  far  two  strategies  for  reform  have  been  presented. 
One  would  build  on  the  present  decentralized-pluralistic 
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financing  method  of  public-private  insurance,  and  the  other 
would  scrap  this  entire  decentralized  system  for  a  single- 
payer,  federally- financed  system.  The  main  difficulty  with 
the  former  is  its  lack  of  serious  cost -containment  mechanisms 
and  its  consequent  failure  to  improve  access  (and  quality)  in 
the  long  run.  The  main  difficulties  with  the  latter  are  its 
burdens  on  the  private  health- care  industry  and  especially  its 
burdens  on  the  government . 

Dan  Beauchamp,  in  his  "Universal  Health  Care,  American 
Style:  A  Single  Fund  Approach  to  Health  Care  Reform, "  proposes 
an  alternative.  His  proposal  would  leave  the  private 
insurance  industry  in  place  but  organize  the  financing  of 
health  care  into  a  single  framework- -a  central  billing  agency, 
if  you  will- -run  by  each  state.  This  "single  payer"  would 
have  more  control  over  total  revenue  paid  to  providers  in 
exchange  for  providing  fast,  efficient,  trouble-free  payment. 
Moreover,  the  size  of  the  public  program  would  be  one -half 
that  of  the  Himmelstein  plan,  since  most  of  the  administrative 
work  would  still  be  done  by  the  private  insurance  industry. 
According  to  Beauchamp, 

We  can  restructure  the  private-public  insurance 
system,  converting  a  pluralistic  source  of 
financing  into  a  "single  fund"  method  of  financing. 
.  .  .  This  approach  would  reform  private  insurance, 
making  it  operate  more  like  public  insurance  and, 
in  effect,  merge  private  and  public  insurance 
revenues  into  a  single  fund.  This  reform  would 
permit  a  single  source  of  financing  and  payment 
despite  multiple  insurance  companies"  (1992:  129- 
130)  . 

The  basic- strategy  for  the  program  is  the  following. 
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Medicare  would  become,  in  effect,  two  programs:  one 
private,  one  public,  operating  with  a  single  trust 
fund  for  all.  The  public  program  would  cover  the 
elderly,  the  unemployed,  the  poor,  and  small 
business  employers.  All  business  could,  as  its 
option,  join  the  public  program,  paying  on  the 
basis  of  a  payroll  tax,  rather  than  premium-based 
finance.  Catastrophic  coverage  for  everyone  would 
be  the  responsibility  of  the  public  program,  with 
private  insurance  limited  to,  say,  $25,000  in 
coverage  annually  for  each  individual .  In  this  new 
Medicare  (perhaps  renamed  Med21,  for  Medicare  for 
the  21st  Century)  the  private  program  would  contain 
all  employees  and  their  dependents,  except  for 
those  firms  that  choose  to  enroll  in  the  public 
program.  .  .  .  Medicaid  would  be  largely  abolished; 
the  poor  and  near  poor  would  be  part  of  Med2l's 
public  program.  (131) 

The  basic  design  principle:  strong  compliance 

la.   The   universal   access   principle:   moderate 

compliance .   Every  citizen  would  have  a  card  to  access  the 

system,  guaranteeing  a  standard  package  of  benefits  to  every 

person  without  financial  discrimination.   Private  insurance 

rules  would  be  reformed. 

Rules  governing  payment  and  insurance  would  be  made 
uniform.  Insurance  would  shift  to  community  rating 
principles;  practices  like  medical  underwriting  and 
pre-existing  conditions  clauses  would  be 
eliminated.  Health  insurance  would  become  a 
standard  product;  insurance  companies  would  compete 
only  on  grounds  of  service  and  price  (or,  to  a 
limited  extent,  for  extra  coverage).  (Beauchamp, 
1992:  130) 

Insurance  would  be  transportable  to  the  extent  that  one  is 

always  covered  by  the  public  system.    Importantly,   the 

structure  of  this  design  is  conducive  to  cooperating.  Using  a 

single  card  for  accessing  the  health- care  system  makes  the 

basic  structure  explicit  and  helps  remind  everyone  that  each 

is  cooperating. 
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lb.  The  quality  principle:  moderate  compliance.  The 
single  card  system  would  make  benefits  uniform,  much  like  the 
Himmelstein  plan.  Uniformity  of  coverage  ensures  that  the 
quality  will  remain  high  for  the  poor  and  the  middle  class. 
There  is  no  explicit  plan  discussed  for  quality  assurance 
research,  or  practicing  guidelines.  However,  there  is  no 
reason  to  believe  medical  research  and  innovation  would  be 
undermined. 

Ic.  The  cost -containment  principle:  moderate  compliance. 
This  single-payer  approach  would  help  control  costs  by 
reforming  billing  and  payment  mechanisms  (by  implementing  a 
state-wide  uniform  electronic  claims  system) ,  and  by  each 
state  controlling  the  flow  of  revenue  to  the  providers, 
eventually  preparing  global  budgets  state -wide  to  plan  the 
growth  for  capital,  as  well  as  primary  and  acute  care 
planning.  Copayments  and  deductibles  are  recommended  for  only 
occasional  use,  since  they  may  tempt  insurance  companies  to 
"risk  select"  for  a  competitive  edge. 
The  fair  cooperative  effort  principle:  strong  compliance 

The  distribution  of  the  burden  is  more  equitable  than  the 
Himmelstein  plan  since  the  insurance  industry  is  not 
eliminated,  and  the  medical- industrial  complex  is  not  required 
to  divest  (even  though  some  might  prefer  them  to) .  In  fact, 
the  private  insurance  industry  is  expected  to  play  a  crucial 
role  in  the  system's  operation.  Thus,  no  group  is 
disproportionately  singled  out  to  cooperate  more  than  the 
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others.   Like  the  Himmelstein  plan,  this  plan  works  towards 
the  concept  of  insurance  as  shared  risk. 
The  reasonable  burden  principle:  strong  compliance 

3a.  The  potential  users  will  not  lose  their  choice  of 
providers,  nor  should  the  quality  of  care  be  diminished.  The 
only  constraints  Beauchamp  imposes  are  those  that  would  help 
prevent  dividing  up  the  insurance  coverage  or  the  hospital 
into  "a  first  class  and  a  coach"  (1992:  132).  I  see  no 
significant  reason  why  that  constraint  would  adversely  effect 
quality  of  service  or  choice  of  provider.  Individuals  are 
allowed  to  buy  "extras"  if  they  choose. 

3b.  The  health- care  personnel  would  have  to  negotiate 
fees,  and  face  global  budgets,  which  might  undermine  patient 
advocacy.  However,  Beauchamp  believes  that  physicians  will 
prefer  the  quicker  payment,  and  reduced  administrative 
hassles.  Whether  decreased  micromanagement  is  an  appropriate 
trade  off  for  increased  global  management  is  difficult  to 
determine . 

3c.  The  private  health- care  industry  is  not 
significantly  affected. 

3d.  Government  (especially  state  government)  will  take 
on  a  larger  role  than  it  has  now,  but  a  much  smaller  one  than 
detailed  in  the  Himmelstein  plan.  The  chief  liability  for  the 
Himmelstein  plan  was  the  size  of  its  new  public  budget  for 
health  care.  Beauchamp  claims  that  the  "size  of  the  Med21 
program  would  be  roughly  one -half  that  of  a  publicly  financed 
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system,  and  would  require  only  one- fifth  as  many  new  tax 
dollars"  (132) .  Whether  that  involvement  would  still 
constitute  an  excessive  burden  for  government  is  still 
debatable,  but  I  think  it  would  not. 

3e.  The  business  community  will  not  be  appreciably 
affected.  Small  business  that  cannot  afford  to  cover 
employees  have  the  option  to  use  the  public  system. 

3f .  The  private  health  insurance  industry  would  be  less 
affected  than  in  the  Himmelstein  plan,  but  would  have  some 
restructuring  to  do.  In  light  of  new  rules,  the  private 
health  insurance  industry  would  substantially  change,  but 
change  for  the  better.  For  example,  it  would  compete  on  price 
rather  than  product  differentiation.  According  to  Beauchamp, 
"that  would  move  health  insurance  closer  to  other  industries 
that  sell  a  standard  product,  such  as  retail  gasoline"  (1990: 
643)  . 

Conclusions 

Given  the  above  discussion,  this  ethical  analysis 
suggests  that  the  single-payer,  American  Style  system  has  a 
stronger  compliance  with  the  ethical  criteria,  and  strategies 
like  it  should  be  studied  further.  Its  basic  design  contains 
important  elements  of  effectiveness  and  stability,  and  the 
burdens  placed  on  cooperators  are  more  equitable  than  those  of 
the  other  strategies.  Whether  the  burdens  would  be  excessive 
is  very  difficult  to  say  from  such  a  preliminary  study.   At 
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any  rate,  the  intention  of  this  chapter  was  to  provide  an 
illustration  of  how  to  begin  using  the  principle  of 
cooperative  beneficence  for  evaluating  plans  for  health- care 
reform.  I  have  only  provided  a  preliminary  analysis  with 
regard  to  both  the  kinds  of  principles  that  follow  from  the 
principle  of  cooperative  beneficence  and  their  application  to 
health -care  reform.  It  is  my  hope,  however,  that  the 
principle  of  cooperative  beneficence  developed  in  this  project 
can  stimulate  debate,  and  can  provide  some  ethical  guidance 
for  the  macroallocation  of  health  care  in  the  United  States. 
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